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In brief 

In December 2016, an Italian Tax Court addressed the topic as to whether a foreign holding company can 

be considered to have a permanent establishment (PE) in Italy through an Italian distributor acting as 

commissionaire on account of an associated enterprise belonging to the same group. In its decision no. 

3394/15/2016, the second-tier Tax Court of Lombardy overturned the prior judgement of the first-tier 

Tax Court and held that no PE existed in Italy based on the sole fact that the Italian distributor was 

comprehensively owned, controlled, and supervised by the holding company. This is an essential feature 

of each single entity forming part of a multinational group. Moreover, acting on behalf of a sole principal 

has no relevance for PE purposes but is relevant only for determining the arm’s-length remuneration of 

the distributor/commissionaire under the current transfer pricing rules. 

 

In detail 

Background of Judgment no.  

3394/15/2016 

The judgment at issue does not 
provide a full and complete 
background description of the 
case; however, some relevant 
data regarding the structure, 
organization, and functions of 
the taxpayer and the group can 
be inferred from the summary 
of the two-tier trials.  

The taxpayer, a company 
resident in Italy (ItaCo), belongs 
to a Swiss group (the Group). 
The Group is structured as 
follows: 

 HoldCo is the holding 

company resident in 

Switzerland which owns the 

entire share capital of the 

companies of the Group; 

 ItaCo, a company resident in 

Italy, distributes the 

products of the Group in the 

Italian market;  

 PortCo, a company resident 

in Madeira, Portugal, 

distributes the products of 

the Group within the EU 

market; 

 SwissCo, a Switzerland 

resident company, owns the 

trademarks;  

 LuxCos are two financing 

companies resident in 

Luxembourg, where the 

Group has implemented a 

cash pool system. 

Claims of the Italian Tax 

Authorities  

Based on the Tax Inspectors 
findings, the Italian Tax 
Authorities (ITA) issued several 
tax assessment notices for the 
fiscal years 2001-2010 for 
corporate income tax, regional 
business tax and VAT purposes 
against HoldCo, claiming that 
HoldCo had a PE in Italy due to 
the way its sales operations were 
organized there. According to 
the ITA, ItaCo acted as 
dependent agent of PortCo. 

First-tier trial 

HoldCo submitted a tax appeal 
before the first-instance Tax 
Court of Milan, objecting that 
no PE existed in Italy since  
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ItaCo acted on behalf, but not in name 
of, PortCo and thus could not be 
considered a dependent agent.   

Decision of the first-tier Tax Court 

The Provincial Tax Court of Milan 
supported ITA’s view and held that 
the activities of ItaCo gave rise to a 
PE. According to the judges of the Tax 
Court of Milan, ItaCo marketed the 
products in Italy with the Group 
brand. ITA argued in more detail that 
(i) PortCo purchased the products 
directly from the manufacturing 
companies, but the products were sent 
directly from Switzerland to the 
premises of ItaCo; then (ii) ItaCo 
purchased the products from PortCo 
and marketed them in Italy in its own 
name but on the account of PortCo.  

Reasoning of the first-tier Tax 

Court 

Following a substance-over-form 
approach, the Court stated that the 
comprehensive supervision and 
control exercised by HoldCo on ItaCo 
implied that the former was a 
dependent agent of the latter. The 
conclusion of the Court was that: 

 HoldCo owned the entire share 

capital of ItaCo and its 

management was subject to 

frequent data control and invasive 

correspondence by HoldCo’s 

management.    

 ItaCo merely executed the decision 

made by HoldCo, and did not have 

the power to conclude the 

distribution contracts (they were in 

fact stipulated by HoldCo). 

 The relations between ItaCo and 

HoldCo were provided by in a 

standard agreement, similar to that 

applied to other associated entities.  

 ItaCo performed preparatory 

activities and only borne the 

economic risk in relation to those 

activities. 

 ItaCo was economically dependent 

on HoldCo and did not bear any 

entrepreneurial risk (ItaCo acted as 

commissionaire on the account of 

PortCo); moreover HoldCo made 

the relevant and key business 

decisions for the company, 

determined the prices, and the 

other sale conditions. 

 ItaCo was financially dependent by 

HoldCo, whose cash flow was 

managed by LuxCos. 

 HoldCo had a unique commercial 

and contractual structure, to the 

extent that PortCo did not have the 

independent power to commission. 

 PortCo was resident in Madeira 

and benefited from a privileged tax 

regime similar to a tax haven.  

 ItaCo did not distribute any 

dividends; its structure was set by 

the Group to the extent it was 

uniform with other companies.   

According to the conclusion of the 
Provincial Tax Court of Milan, the 
commissionaire was an arrangement 
put in place by HoldCo aimed at 
allocating all the costs to ItaCo.   

Taxpayer’s defensive argument in 

the second-tier trial 

HoldCo appealed the decision of the 
first-tier Tax Court, putting forward 
the following objections:   

 PortCo distributed the products 

within the EU market, managed 

the center for the European 

distribution, and undertook all the 

customs obligations related to the 

product import; such structure 

allowed the Group to save a 

significant amount of costs and 

have a uniform operational 

management in all local markets. 

 ItaCo only acted as commissionaire 

on account of PortCo within the 

Italian market; however other 

commissionaires operated locally 

in other EU countries. Moreover, 

ItaCo sold the products to Italian 

retailers partly on account of 

PortCo and partly on its own 

account, directly through its own 

mono-brand stores. 

 ItaCo carried out marketing and 

promotion activities that were 

consistent with the strategies set 

out by the Group.    

 Notwithstanding the decisions 

taken at the central level, ItaCo 

assumed autonomous 

entrepreneurial, legal, and 

economic risks.   

 The close relation between the 

bodies and corporate management 

of HoldCo and ItaCo had no 

relevance for purposes of assessing 

a PE in Italy.   

The taxpayer argued that the 
synergistic relations between HoldCo 
and ItaCo were incidental, deriving 
from being part of the Group (wherein 
each entity would perform its specific 
functions and assume its own risks). 
Therefore, any system for 
coordinating and controlling these 
group entities, although pervasive, by 
no means could disregard the 
existence of the group itself.  

Decision of the second-tier Tax 

Court 

The Regional Tax Court of Milan 
overturned the decision of the first-
tier Court and disregarded the 
allegation based on which HoldCo had 
a PE in Italy.  

The reasoning of the second-tier Tax 
Court was based on the following 
arguments:   
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 The totalitarian control held by 

HoldCo on ItaCo and PortCo 

shareholdings is irrelevant, 

because the mere ownership of 

share capital characterized the 

activity of a pure holding company, 

without affecting the business 

activity of the controlled company.  

 The participation of a member of 

the board of management at the 

meetings of ItaCo and of other 

associated companies is a common 

practice within multinational 

groups, with the purpose to 

uniformly manage the business 

strategy. The frequent email and 

information exchange between 

HoldCo and ItaCo’s management is 

in line with the requirements for 

coordination within the Group. 

Indeed, such pervasive control 

does not mean that ItaCo merely 

executes the decisions taken at the 

level of HoldCo. 

 The exchange of information also is 

necessary for preparing the annual 

industrial, economic, and financial 

reports, and for providing data for 

the consolidated financial 

statements.  

 With regard to the alleged absence 

of ItaCo’s economic risk, the fact 

that ItaCo acts exclusively on 

behalf of PortCo only has relevance 

for the purposes of verifying the 

arm’s length of the commissions 

paid by HoldCo to ItaCo. However, 

such circumstance does not per se 

suffice to prove that PortCo has not 

effectively performed functions 

and assumed the relative risks. 

 The fact that PortCo is exclusively 

in charge of all the import 

procedures within the EU market 

for the products of the Group, and 

performs all the necessary customs 

procedures, is a valid condition to 

prove that PortCo actually 

performs the functions and bears 

the relative risks. Similarly, ItaCo 

bears the legal and economic risks 

connected to its specific functions 

(i.e., management of mono-brand 

retail shops and distribution of the 

products), in relation to which it 

bears costs, receives revenues, 

manages employment relations, 

etc. 

 With regard to the absence of 

ItaCo’s autonomous financial risk, 

the cash pool agreement, 

commonly applied by 

multinationals in their structures, 

has an upside consequence for the 

Group in terms of substantial cost 

savings. 

 The local market feature of the 

territory in which PortCo is 

resident (i.e., Madeira) has 

advantageous effects in terms of 

costs savings. However, such 

circumstance cannot be a 

detriment to the effectiveness of 

the business of the Group. 

The Regional Tax Court of Milan 
concluded that the case at stake did 
not concern a PE issue but rather 
should be dealt with by performing an 
analysis of the functions, risks, and 
assets of ItaCo and PortCo for transfer 
pricing purposes. In fact, the second-
tier Tax Court affirms that PE issues 
entail significant efforts to ascertain 
the unlawful feature of intra-group 
transactions.  

The takeaway 

The case at issue confirms the 
increasing number of aggressive 
investigations that ITA have been 
carrying out in challenging 
commissionaires dealing as a PE 
target.  

However, the decision at stake is 
peculiar to the extent that the Court 

has rejected the PE attribution 
arguments in commissionaire 
arrangements and asserted that 
transfer pricing principles are 
governing the actual transactions. In 
fact, according to the Tax Court, it is 
objectively difficult to challenge 
intragroup transactions between large 
multinationals and groups under the 
lenses of PE attribution, as this 
exercise entails factual evidence. In 
contrast, applying transfer pricing 
methods to assess the arm’s-length 
price of intra-group transactions is 
seen as the preferred approach by the 
Tax Court and the primary way, if 
necessary, to disregard the 
deductibility of the relative costs. 
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+39 06  57178584   
rubina.fagioli@it.pwc.com 
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