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In brief 

The OECD’s Base Erosion and Profit Shifting (BEPS) project has been the catalyst for a fundamental re-

think of the structures and relative coordination of the international tax environment in today’s global 

economy. The scale of the work undertaken is unprecedented and, for the most part, has garnered 

widespread acknowledgment of the need for reform. 

While the BEPS project is yet to run its course, the OECD has released a series of reports detailing its 

recommended responses across the 15 Actions identified. Some of those Actions recommend legislative 

and administrative measures to counteract the perceived opportunities for taxpayers to take advantage of 

the complexity and shortcomings of the existing international tax regime. 

Below we examine key aspects of a number of the OECD’s BEPS Actions that recommend the 

introduction of ‘anti-abuse’ type measures intended to address BEPS concerns and restore confidence in 

the standards of cross-border tax compliance and cross-border tax administration. 

 

In detail 

Action 6: ‘Preventing the 

granting of treaty benefits in 

inappropriate 

circumstances’ 

Action 6 identifies treaty abuse 
strategies, and treaty shopping 
in particular, as a major source 
of BEPS occurrences. 

These concerns are prefaced on 
the concept that domestic and 
international tax regimes should 
result in an alignment between 
the allocation of income and the 
economic activity that 
contributes to such income. 
Instances of misalignment that 
may be achieved via abuses of 

the international bilateral treaty 
network — e.g., through 
obtaining the benefits of a 
treaty’s application where it is 
not intended or circumventing 
the limitations provided within 
a treaty as a result of targeted 
actions — are considered to 
undermine this goal.  

The OECD’s recommended 
responses to prevent the 
granting of treaty benefits in 
what are viewed as 
inappropriate circumstances are 
detailed within the Action 6 
report. These involve a range of 
proposed changes to the OECD 
Model Convention and its 
accompanying commentary, 

together with the suggested 
introduction of a number of new 
anti-abuse rules to be 
incorporated within both 
current and future tax treaties. 

New anti-abuse rules  

The proposed new anti-abuse 
rules advocated by the OECD 
take the form of: 

 A specific anti-abuse rule, 

akin to the limitation on 

benefits (LOB) articles 

adopted in many treaties 

already concluded by the 

United States, Japan, and 

India. 
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 A more general anti-abuse rule — 

the so called Principal Purpose 

Test (PPT) — which is preferred by 

some countries to the LOB for its 

flexibility, particularly where the 

country lacks a general anti 

avoidance rule aimed at other types 

of treaty abuse, including treaty 

shopping scenarios that may not be 

dealt with adequately by the LOB 

rule alone. 

In proposing such legislative 
measures, the BEPS Action 6 report 
recognizes that these new rules 
necessarily will need to be adapted to 
the specific circumstances of 
individual states. In particular, the 
report acknowledges the need for 
flexibility and for treaty partners to 
conclude upon a provision or 
provisions that have appropriate 
regard to: 

 any potential constitutional 

restrictions, or concerns based on 

EU law, that would prevent a state 

from adopting the model anti-

abuse rules proposed; 

 any existing domestic general anti-

avoidance rules (GAARs) or 

judicially developed doctrines that 

already would enable the state to 

adequately address instances of 

treaty abuse; and 

 the relative capacity of individual 

states to administer the anti-abuse 

rules proposed.  

While advocating the need for 
flexibility, the OECD has established a 
‘minimum standard’ in the legislative 
solutions to be adopted. In this 
respect, the OECD has obtained 
commitments from all states involved 
to, at least: 

 include in their treaties an express 

statement of a common intention 

to eliminate double taxation 

without creating the opportunity 

for non-taxation or reduced 

taxation through abusive 

arrangements; and 

 to incorporate within their treaties 

either a combined LOB and PPT 

rule, a PPT rule alone, or an LOB 

rule alone supplemented by further 

measures, as appropriate. 

Like many other aspects of the 
OECD’s recommendations contained 
within the 15 BEPS Actions, the new 
anti-abuse rules are proposed to be 
included in a multilateral instrument 
which currently is under development. 
Once this significant undertaking is 
completed by the OECD (expected in 
late 2016), the multilateral instrument 
is proposed to enable a streamlined 
means for individual states to 
incorporate identified articles into 
their existing treaties and enable them 
to take immediate operative effect.  

Observation: Given the optionality 
presented in relation to the anti-abuse 
rules advocated in BEPS Action 6, it 
remains to be seen whether states will 
prefer a comprehensive package or 
merely adopt the minimum standard 
to avoid potential duplication and 
added complexity across their 
domestic and international tax 
regimes. 

Limitation on benefits (LOB) rule 

In general terms, the LOB rule is a 
specific anti-avoidance measure 
designed to address the inappropriate 
availing of treaty benefits, and treaty 
shopping in particular, via an analysis 
of the substance and relative 
connection of a taxpayer’s business 
activities in the state to which the 
taxpayer is a resident. 

The LOB rule will have the effect to 
limit the obtaining of treaty benefits to 

only those taxpayers that, in addition 
to being a resident of one of the treaty 
states, satisfy the conditions of a 
number of objective tests to constitute 
a ‘qualified person’ to which those 
benefits may apply. 

The assessment of whether a taxpayer 
meets those conditions will depend 
upon whether the taxpayer has 
sufficient nexus to its state of 
residence having regard to its active 
conduct of a business in that state and 
whether substantive business 
activities are carried on in that state, 
among other matters. 

The original Discussion Draft on 
Action 6 contained a version of the 
LOB rule that essentially replicated 
the most recent version of the LOB 
article used in US treaties.  The 
proposal was criticized as being 
unduly restrictive and was thought to 
potentially deny access to residents 
that were not engaged in treaty 
shopping activities of the kind sought 
to be addressed. Consequently, many 
commentators suggested that the 
OECD should opt for a more 
simplified version of an LOB rule to 
enable a practical and effective 
application.   

As a result of the feedback received, 
the final Action 6 report contains both 
detailed and simplified versions of the 
LOB rule and prescribes that those 
states that choose to adopt a 
combination of both an LOB rule and 
the PPT rule (discussed further below) 
should use the simplified version 
provided. 

Notably, in the months leading up to 
the release of the final Action 6 report, 
the US Treasury released for public 
comment a revised version of the 
model LOB article to be adopted 
across its treaty network.  The Action 
6 report notes the existence of the new 
US proposal (which has since been 
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finalized) and states that the OECD 
will need to revisit its 
recommendations in light of this 
development.  

Observation: The Action 6 report 
expressly notes that both its simplified 
and detailed LOB proposals should be 
considered ‘a draft subject to changes.’ 
Accordingly, it would appear that a 
consensus-based solution is still some 
way off. Further developments in this 
area are expected ahead of the 
proposed release of the multilateral 
instrument in late 2016.  

Principal Purpose Test rule 

In contrast to the more targeted anti-
avoidance proposals contained within 
the LOB rule, the OECD’s PPT rule 
aims to provide a more general 
mechanism to address treaty abuses 
and instances of treaty-shopping that 
may not be adequately addressed by 
the LOB rule alone.   

Under the PPT rule, where it is 
determined that one of the principal 
purposes of a particular transaction or 
arrangement is to obtain treaty 
benefits (e.g., to obtain tax relief, 
deferral, or refund provided under the 
treaty), those benefits would be 
denied unless it can be established 
that it would be consistent with the 
object and purpose of the particular 
provisions to grant such benefits in 
those circumstances. 

While the LOB rule provides a 
relatively objective series of tests for 
determining whether an entity has 
been formed, acquired, or operated 
for treaty shopping purposes, the PPT 
rule is transaction-based and allows a 
state to deny treaty benefits based on 
a reasonable conclusion of the 
transaction’s motivation having 
regard to all relevant facts and 
circumstances.   

While the PPT rule appears in line 
with the OECD’s perceived goal to 
counteract opportunities to 

circumvent the operation of tax 
treaties via abusive activities, the PPT 
has been criticized for being overly 
subjective and consequently creating 
an unreasonable level of uncertainty 
regarding the ambit of its potential 
application. Such uncertainty may 
arise, in particular, from the 
component tasks in evaluating both: 

 the purpose of a given transaction 

(because of the vague criteria upon 

which this assessment is based — 

“all relevant facts and 

circumstances”); and 

 the object and purpose of the 

particular treaty provisions (to 

which the circumstances in which 

the benefits are obtained 

necessarily must accord).  

The task in applying the new rule is 
further complicated by the OECD’s 
suggestion that the particular 
terminology adopted in the PPT rule is 
to be broadly interpreted. 

To address such concerns, the BEPS 
Action 6 report suggests that states 
may wish to form an advisory panel, 
similar to that routinely used in the 
administration of domestic GAAR 
regimes, to advise on the application 
of the PPT rule. 

Observation: While use of an advisory 
panel may assist in ensuring that the 
PPT rule is applied in a consistent 
manner on an individual state-by-
state basis, the likelihood of all states 
applying the PPT rule in a uniform 
manner is highly doubtful. This 
necessarily will lead to additional 
uncertainty for taxpayers engaged in 
cross-border activities across multiple 
states seeking to obtain benefits to 
which they consider they are entitled.  
Indeed, until such time as the 
administrative approach of individual 
states is known and established, 
taxpayers will be faced with significant 
uncertainty regarding the treaty 

outcomes they are afforded as a result 
of their state of residency. 

Aside from its proposed application in 
countering treaty abuses and treaty 
shopping, the PPT rule also is 
considered to play a complementary 
role in curtailing instances of artificial 
PE avoidance, as noted within the 
OECD’s recommendations in Action 7 
(examined further below). In this 
respect we note that the PPT rule 
adopts the threshold of ‘one of the 
principal purposes’ before it may be 
engaged. In so doing, it departs from 
any requirement that a higher 
threshold (e.g., the sole or dominant 
purpose) be present in respect of 
those abusive outcomes identified. 
This appears designed to preserve the 
potential application of the rule 
notwithstanding that significant 
commercial objectives may coexist 
with tax motivations in a given 
transaction. 

Action 7: ‘Preventing the artificial 

avoidance of permanent 

establishment (PE) status’ 

Action 7 is directed at common 
strategies that are used to circumvent 
the existing PE definitions operative 
throughout the international treaty 
network.  

The Action 7 recommendations 
propose to amend the definition of a 
PE in Article 5 of the OECD Model 
Convention. The amended definition 
then is to be adopted into existing 
treaties via the multilateral 
instrument. The revised definition is 
intended to restore source taxation in 
a number of cases where cross-border 
income otherwise would go untaxed or 
taxed at significantly reduced rates. 

The current strategies of principal 
concern to the OECD are: 

 The perceived artificial avoidance 

of PE status through 

commissionaire arrangements and 

other like structures that fall short 
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of a ‘dependent agent’ in Article 

5(5). 

 The perceived artificial avoidance 

of PE status by triggering the 

specific activity exceptions in 

Article 5(4) through a 

fragmentation of business activities 

into several small operations. 

 The perceived artificial avoidance 

of PE status by ‘splitting up’ 

contracts between closely related 

enterprises to invoke the exception 

that applies to construction sites 

under Article 5(3). 

The Action 7 report states that the 
above concerns will be addressed 
through a combination of the revised 
PE definition, together with the 
application of the PPT rule proposed 
in Action 6 to curtail inappropriate 
treaty benefits more generally. 

The OECD suggests that for those 
states that choose not to adopt the 
PPT rule when responding to the 
Action 6 recommendations, an 
alternate specific anti-avoidance rule 
should be adopted for countries 
concerned with the ‘splitting up’ of 
contract strategies adopted by some 
taxpayers. A model alternative is 
outlined within the Action 7 report 
and discussed further below. 

Commissionaire arrangements 

A commissionaire arrangement can be 
described as an arrangement through 
which an entity sells products in a 
given state in its own name but on 
behalf of another foreign entity that 
owns the relevant products.   

Such arrangements allow the foreign 
enterprise to sell products in a state 
without creating a PE because the 
entity concluding the sale does not 
qualify as a ‘dependent agent’ PE for 
the purposes of Article 5(5). 
Correspondingly, the entity 
concluding the sales cannot be taxed 
in that state on the profits derived 

from those sales. Rather, it is only 
taxed on the remuneration received 
from its services performed (usually a 
commission). 

The OECD is similarly concerned with 
like arrangements whereby sales 
contracts are substantially negotiated 
in a state but are ultimately finalized 
and concluded offshore to avoid the 
application of Article 5(5), or where a 
person in a state habitually exercises 
an authority to conclude contracts on 
behalf of another but nonetheless 
qualifies as an ‘independent agent’ 
under Article 5(6) despite being 
closely affiliated to the foreign entity 
on behalf of which it is acting.  

In order to address the current 
avoidance of a PE in these 
circumstances, the OECD proposes a 
number of changes to paragraphs 5 
and 6 of Article 5, which both: 

 expand the scope of the ‘dependent 

agent’ PE (which now will be 

satisfied where an entity merely 

habitually plays a principal role 

leading to the routine conclusion of 

contracts offshore without material 

modification); and  

 limit the scope of the ‘independent 

agent’ exclusion (which now will 

not be satisfied where the 

independent agent acts exclusively 

or almost exclusively on behalf of 

one or more enterprises to which it 

is closely related).   

Observation: While these proposed 
changes seek to incorporate a more 
‘substance over form’ based approach 
when evaluating the nature of the 
conduct performed and the nature of 
the relationship between the parties 
for the purposes of assessing the 
presence of a PE, the introduction of 
novel concepts into the revised 
definitions (e.g., ‘principal role’ and 
‘material modification’) likely will add 
considerable uncertainty in its 
application. At present, the proposed 

alterations to the OECD commentary 
on Article 5 do not adequately address 
these concerns. 

Specific activity exemptions and the 
anti-fragmentation rule 

Under Article 5(4), an exemption from 
PE status is provided where specific 
activities are conducted through a 
fixed placed of business in a state, but 
relate to the maintenance of facilities 
for the display, storage, or delivery of 
goods, etc. To address concerns 
regarding application of the 
exemptions in inappropriate 
circumstances, the Action 7 report 
proposes that each of those otherwise 
exempted activities in Article 5(4) also 
necessarily be of a ‘preparatory or 
auxiliary character,’ as opposed to a 
core business activity conducted 
within that state.  

The merits of this added pre-
condition, however, has been 
questioned by a number of states 
contributing to the Action 7 
consultations. These states consider 
the key BEPS concerns related to 
Article 5(4) to be in respect of the 
potential fragmentation of activities — 
i.e., where a cohesive operating 
business is broken up into separate 
component parts such that each part 
constitutes ‘preparatory or auxiliary’ 
activities and qualifies for an 
exemption from PE status. 

In acknowledging such concerns, the 
OECD has proposed that a specific 
‘anti-fragmentation’ rule be 
incorporated into Article 5 as an 
alternative to the added precondition 
proposal. 

The anti-fragmentation rule 
effectively will aggregate the business 
activities of an enterprise in that state, 
together with those activities of closely 
related entities in that same state, to 
assess whether the totality of activities 
in combination will qualify for the 
‘preparatory or auxiliary’ exemption. 
This rule again looks to invoke a 
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‘substance over form’ approach and 
looks past the legal operating 
structures adopted for in-bound 
operating models when assessing the 
presence of a PE in a treaty state.  

Observation: The ability to perform 
such an aggregation, however, is 
limited to activities that constitute 
complementary functions that are part 
of a cohesive business operation. The 
subjective nature of the terminology 
deployed again has the potential to 
create uncertainty in the application 
of this targeted anti-avoidance rule.  

Splitting up of contracts 

The final component to the BEPS 
concerns highlighted in Action 7 
relates to the artificial splitting up of 
contracts to avoid the 12-month 
threshold test in Article 5(3).  

The OECD proposes that these 
perceived PE avoidance strategies 
(suggested as often adopted by 
contractors and subcontractors 
working on the continental shelf or 
while engaged in exploration 
activities) will be adequately dealt 
with by the PPT rule advocated in 
Action Plan 6. This therefore 
represents a circumstance where a 
general anti-abuse solution is favored 
in contrast to the specific and targeted 
solutions otherwise adopted 
throughout the Action 7 report. 

For those states that ultimately decide 
not to incorporate a PPT rule in 
response to the Action 6 
recommendations, the Action 7 report 
proposes they consider instituting a 
separate aggregation rule of the type 
proposed in the context of specific 
activity exemptions. 

Observation: It remains unclear which 
solution states ultimately will favor. 
Individual preferences likely will be 
effected by the scope and application 
of any domestic GAAR provisions or 
domestic judicial doctrines that 
already may provide an adequate 

means to address such behaviors 
without the need for added legislative 
complexity. 

Action 12: ‘Mandatory disclosure 

rules’ 

Action Plan 12 contains a number of 
recommendations advocating the 
disclosure of aggressive tax planning 
arrangements deemed to pose BEPS-
related risks.   

The OECD’s recommendations are 
premised on the perceived need for 
greater transparency to address the 
current compliance challenges faced 
by many revenue authorities through 
the lack of timely, comprehensive, and 
relevant information.  

The administrative response outlined 
in Action 12 therefore advocates the 
introduction of domestic regimes that 
mandate an early disclosure of 
information concerning potentially 
aggressive or abusive tax planning 
schemes to identify the promoters and 
taxpayers involved and consequently 
deter the use and promotion of such 
schemes in the future. 

The Mandatory Disclosure Regime 
(MDR) proposed in Action 12, 
however, is merely a proposed 
framework which individual states 
may or may not choose to adopt. In 
this respect, the OECD does not 
outline a ‘minimum standard’ of 
expectations sought to be uniformly 
adopted by all member states. 

The MDR proposal has drawn upon a 
number of regimes already operative 
across the globe and has been crafted 
with a view to balancing the 
compliance needs of revenue 
authorities together with the 
administrative burden it places on all 
parties involved. The basic elements 
of the framework proposed can be 
summarized as follows: 

 Who has to report: The 

disclosure obligations rest with the 

taxpayers involved and/or the 

planners (promoters or advisers) of 

potential avoidance schemes. 

 What has to be reported: The 

criteria for a reportable scheme 

will need to be evaluated by 

individual states, but the OECD 

recommends the determination 

being based on the presence of a 

number of ‘hallmarks.’ The 

hallmarks would represent the key 

attributes or characteristics of 

arrangements that may possess an 

abusive element and in turn may 

present a compliance risk for those 

involved. 

 When information is reported: 

The objective is to provide early 

and timely information where a 

reportable scheme exists. In setting 

a proposed timeframe, the OECD 

advocates that the disclosure 

should be linked either to the 

availability of the scheme (where 

the obligation rests with a 

promotor) or to the 

implementation of the scheme 

(where the obligation rests with the 

taxpayer). 

 What are the consequences of 

non-compliance: Penalties (both 

monetary and non-monetary) are 

suggested to apply in the event that 

the disclosure requirements are 

not satisfied. 

The Action 12 report presents a 
number of options with respect to the 
above framework proposals in light of 
the acknowledged need for an 
appropriate degree of flexibility and 
optionality for the regime to be 
effective in individual states. 

Moreover, the Action 12 report 
expressly notes the challenge in 
formulating and administering the 
MDR in the context of international 
tax schemes. The challenge stems 
from the fact that certain cross-border 
planning strategies may result in a 



Tax Insights 

 
 

6 pwc 

relatively unremarkable outcome 
having regard to the domestic tax 
regime of a given state in isolation, 
but may produce multiple benefits 
across numerous jurisdictions when 
looked at from a global perspective. 

To adequately address the challenges 
in maintaining an effective disclosure 
regime for cross-border planning 
strategies, the OECD advocates a 
regime focussed on the kinds of BEPS 
outcomes that raise concerns from a 
policy perspective (hybrid 
mismatches, etc.), rather than on the 
mechanisms that are used to achieve 
them. Again, the OECD proposals 
present a range of options with a view 
to instituting an effective regime 
without undue burden on the 
taxpayers and advisers involved.   

Observation: In view of the 
considerable momentum and 
heightened expectations of the global 
tax community for greater 
transparency, we envisage that most 
states will look to institute some form 
of MDR in response to the Action 12 
recommendations. Given the 
flexibility and optionality of the 
regime proposed, it is uncertain 
whether the different approaches 
likely to be adopted throughout the 
globe will achieve the holistic 
objective of both deterring tax 
avoidance behavior and adequately 
notifying revenue authorities of the 
occurrence of such behaviors that 
present an avoidance risk.  

The takeaway 

In seeking to deliver on the OECD’s 
ambitious aspirations, the proposals 
in BEPS Actions 6, 7, and 12 outline a 
wide-ranging series of legislative and 
administrative solutions intended to 
curtail perceived avoidance activities 
by some multinational taxpayers.  

The strategies suggested present a 
framework for individual states to 
institute definitional changes in key 
treaty articles, introduce new anti-

abuse rules within tax treaties, and 
enhance the disclosure of key tax 
information to better arm revenue 
authorities to administer the laws 
within their jurisdiction. 

In acknowledging the need for 
flexibility to accommodate the 
particular circumstances of individual 
states, the OECD has presented a 
number of options in regard to the 
measures it advocates.  

While this flexibility seeks to provide a 
pragmatic means to achieve a broadly 
consistent series of reforms on a 
global basis, its success will depend 
upon uniform implementation by 
legislators and administration by 
revenue authorities. In the absence of 
uniformity, significant inconsistency 
may thwart the objectives of the 
OECD and lead to risk of double 
taxation. 

For those multinationals seeking to 
navigate these complexities and best 
prepare for a changing compliance 
landscape moving forward, it is 
recommended that they thoroughly 
review the robustness of their present 
business models in view of the 
proposals outlined above and further 
stay attuned to continuing 
developments. Taxpayers should 
adequately prepare for increased 
examinations by emboldened revenue 
authorities in the future and be 
prepared to vigorously defend their 
positions, where required. 
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