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CJEU Cases 

  

Belgium – CJEU Judgment on the compatibility of the Belgian Net Asset Tax 

on foreign investment funds with EU law: NN (L) International SA 

 

On 26 May 2016, the CJEU ruled that the Belgian Net Asset Tax (NAT) applicable to 

foreign investment funds is compatible with EU law (C-48/15, NN (L) International SA). 

The CJEU Judgment was rendered following a request for a preliminary ruling from the 

Court of Appeal of Brussels on the compatibility of the NAT as applicable to non-Belgian 

undertakings for collective investments (UCIs) marketing their units in Belgium. 

 

In line with the Advocate General’s Opinion, the CJEU decided that levying NAT on non-

Belgian UCIs is neither precluded by the EU fundamental freedoms (in particular the 

free movement of capital; Article 63 TFEU) nor by the Capital Duty Directive 

69/335/EEC or the UCITS Directive 85/611/EEC.  

 

However, the CJEU decided that the serious sanction under NAT legislation, namely the 

prohibition for non-Belgian UCIs to continue marketing their units in Belgium if they 

fail to submit their tax declarations or pay the tax in a timely manner, is not in line with 

the freedom to provide services (Article 56 TFEU). As the Belgian Act of 18 December 

2015 has already abolished this sanction (which de facto had never been imposed), the 

CJEU Judgment should not have any practical consequences for taxpayers. 

 

Notwithstanding the fact that the Belgian NAT legislation is in accordance with EU Law, 

the Court of Appeal of Brussels still has to decide on the question of whether the Belgian 

NAT infringes the provisions of the Belgium-Luxembourg double tax treaty (DTT). As a 

reminder, the Court of First Instance ruled in 2011 that the Belgium-Luxembourg DTT 

prevents Belgium from levying a “wealth tax” (such as the Belgian NAT) on Luxembourg 

UCIs. The Court of Appeal will have the final say. 

-- Patrice Delacroix and Olivier Hermand, PwC Belgium; patrice.delacroix@be.pwc.com 

 

Belgium – CJEU Judgment on the different tax treatment of EU and third 

country dividends: Riskin and Timmermans 

 

On 30 June 2016, the CJEU published its Judgment in Riskin and Timmermans (C-

176/15). The case concerned two Belgian resident individuals who in 2009 received 

dividends from a shareholding in a Polish company, on which Polish withholding tax was 

levied at a rate of 15%. The Belgian tax authorities were of the opinion that the Polish 

dividends should be taxable in Belgium at a rate of 25%. The two Belgian individuals 

challenged this, arguing that based on Article 23 of the Belgium-Poland double tax treaty 

(DTT) the Polish withholding tax should be credited against the Belgian income tax. 

However, Article 23 of the Belgium-Poland DTT only allows a tax credit subject to the 

http://curia.europa.eu/juris/document/document.jsf;jsessionid=9ea7d2dc30d54887eb04058b449087c1c031195f6738.e34KaxiLc3qMb40Rch0SaxyKaN10?text=&docid=178822&pageIndex=0&doclang=EN&mode=lst&dir=&occ=first&part=1&cid=746234
mailto:patrice.delacroix@be.pwc.com
http://curia.europa.eu/juris/document/document.jsf?text=&docid=181107&pageIndex=0&doclang=EN&mode=lst&dir=&occ=first&part=1&cid=747727
http://curia.europa.eu/juris/document/document.jsf?text=&docid=181107&pageIndex=0&doclang=EN&mode=lst&dir=&occ=first&part=1&cid=747727
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application of Belgian law, which does not provide for a tax credit for dividend income 

generated outside the conduct of a professional activity. 

 

The two Belgian residents argued that, unlike the Belgium-Poland DTT, other DTTs 

concluded between Belgium and certain third States do not provide for reference to be 

made to Belgian law and thus allow a withholding tax credit, without any account being 

taken of the conditions laid down by Belgian law. Consequently, the two Belgian 

residents claimed that it cannot be reasonably accepted that Belgium accords more 

favourable tax treatment to a third State than to Member States.  

 

The CJEU did not follow this reasoning, deciding that the two Belgian residents are not 

in a situation that is objectively comparable to that of Belgian residents receiving 

dividends from a third State with which Belgium has concluded a DTT providing for an 

unconditional right to a tax credit. 

-- Patrice Delacroix and Olivier Hermand, PwC Belgium; patrice.delacroix@be.pwc.com 

 

Belgium – AG’s Opinion on the subject-to-tax requirement of the Parent-

Subsidiary Directive: Wereldhave Belgium and Others 

  

On 26 October 2016, Advocate General (AG) Campos Sánchez-Bordona rendered his 

Opinion in Wereldhave Belgium and Others (C-448/15) concerning the interpretation of 

the subject-to-tax requirement of the Parent-Subsidiary Directive (PSD). The Belgian tax 

authorities refused to grant the PSD withholding tax exemption for dividends distributed 

by a Belgian subsidiary (a Belgian Real Estate Investment Company, REIT) to its two 

Dutch parent companies qualifying as “fiscal investment institutions” (fiscale 

beleggingsinstelling, FBI) subject to a zero rate of corporation tax in the Netherlands. 

 

According to the AG, the PSD’s subject-to-tax requirement introduces a positive 

requirement (being subject to tax) and a further negative one (not being able to rely on 

an exemption), which both must be met at the same time. The exemption implies that, 

despite the fact that the taxable event has occurred (in other words, taxability), no 

payment of the relevant tax is required as the legislator has deemed fit to release a 

particular class of companies from the obligation to pay the tax. As the AG observes, 

when Dutch tax law makes certain bodies (in this case, collective investment 

undertakings) subject to corporation tax and then immediately provides, in abstracto, 

that they should pay tax at a zero rate, it is in fact granting them an exemption from the 

tax burden. By doing so, it is removing them from the scope of the PSD. Both an absence 

of taxability and a total exemption of their income remove the risk that a company will 

be charged corporation tax twice, so that the need to apply the common system under 

the Directive disappears.  

 

The AG also addressed the interpretational value of unpublished Council minutes. 

During a Council meeting on 11 June 1990 (i.e. prior to the adoption of the PSD), several 

statements intended to be included in the minutes were prepared at the request of 

different governments. These statements expressly excluded certain classes of entities 

(including Dutch FBIs) from the scope of the Directive. Although these statements are 

mailto:patrice.delacroix@be.pwc.com
http://curia.europa.eu/juris/document/document.jsf?text=&docid=184849&pageIndex=0&doclang=EN&mode=req&dir=&occ=first&part=1&cid=748557
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not binding, the AG opined that they are still of interest from an interpretative point of 

view. Although the proposals did not form part of the final text, this was not because 

their content was rejected, but because of the certainty that the wording of the subject-

to-tax requirement of the PSD, in so far as it related to exemption from tax, itself covered 

those exclusions. 

 

In the event that the PSD is not applicable, the appellants claimed that the withholding 

tax was not compliant with the freedom of establishment (Article 49 TFEU) and the free 

movement of capital (Article 63 TFEU), which in their view can be derived from the Tate 

& Lyle CJEU Judgment (C-384/11). However, the AG argued that the second question 

referred for a preliminary ruling by the Court of Appeal of Brussels is inadmissible, since 

the order for reference lacks information concerning the tax rules applicable to Belgian 

investment companies at the relevant time. The AG explained that the CJEU cannot 

settle this dispute, as it is for the national court alone to identify, interpret and apply the 

domestic law. 

 

Note that for dividends received prior to 12 June 2003 (as in the above dispute), the 

Belgian tax authorities (followed by the Court of Appeal of Antwerp) take the position 

that based on a strict reading of the Belgian tax law at that time, Belgian investment 

companies could not obtain a credit or refund for Belgian withholding tax levied on these 

dividends. This position, on which the application of the Commission v Belgium case (C-

387/11, the so-called Fokus Bank claims) is limited in time, and is in our view very 

debatable, as it is not in line with what happened in practice. It remains to be seen 

whether the Court of Appeal of Brussels will share this view. 

-- Patrice Delacroix and Olivier Hermand, PwC Belgium; patrice.delacroix@be.pwc.com 

 

Germany – CJEU referral on the German anti-treaty/anti-directive 

shopping rule: Deister Holding 

  

On 8 July 2016, the Fiscal Court of Cologne referred a case (case no. 2 K 2995/12) to the 

CJEU for a preliminary ruling on the question of whether the German anti-treaty/anti-

directive shopping rule in section 50d(3) of the German Income Tax Act conforms with 

the freedom of establishment (Article 49 TFEU) and the Parent-Subsidiary Directive 

(PSD). The case number is C-504/16 (Deister Holding). 

 

In the year in dispute (2007) German law provided that foreign companies were not 

entitled to a reduction of German withholding tax under a double taxation treaty or an 

EU Directive to the extent that their shares were owned by individual or legal persons 

that would not be entitled to the tax benefit stemming from a treaty or a Directive, had 

they received the income concerned directly and either: (i) there was no economic or 

other substantial reason for the interposition of the company; or(ii) the company derived 

10% or less of its gross income through its own economic activity (with the exclusion of 

asset management); or (iii) the company participated in the market with plant and 

equipment which was inappropriate for performing its activity. 

 

http://curia.europa.eu/juris/document/document.jsf;jsessionid=9ea7d0f130d56fa9eaa599ae4ba885008ce595a5cf85.e34KaxiLc3eQc40LaxqMbN4Pah0Re0?text=&docid=125861&pageIndex=0&doclang=NL&mode=lst&dir=&occ=first&part=1&cid=99927
http://curia.europa.eu/juris/document/document.jsf?text=&docid=128907&pageIndex=0&doclang=EN&mode=lst&dir=&occ=first&part=1&cid=749487
http://curia.europa.eu/juris/document/document.jsf?text=&docid=128907&pageIndex=0&doclang=EN&mode=lst&dir=&occ=first&part=1&cid=749487
mailto:patrice.delacroix@be.pwc.com
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The case concerned a profit distribution from a German GmbH to its 26.5% shareholder, 

a Dutch corporate entity, which was a holding company with two employees. All shares 

in the holding company belonged to a German resident individual. Without the anti-

treaty/anti-directive shopping rule, the Dutch holding company would have qualified for 

a reduction of the German withholding tax to 0% under the PSD. However, the Fiscal 

Court of Cologne found that section 50d (3) was applicable in this case, provided that it 

was in conformity with the freedom of establishment. In its referral, the German court 

expressed its doubts as to whether the rule could be justified by the need to prevent tax 

avoidance, as its scope is not limited to cases involving a wholly artificial arrangement 

and it does not include a motive test. Furthermore, the Court asked whether the German 

rule can be regarded as a domestic provision “required for the prevention of fraud or 

abuse” under Article 1(2) of the PSD. 

-- Björn Bodewaldt and Jürgen Lüdicke, bjoern.bodewaldt@de.pwc.com 

 

Back to top 

 

 

National Developments 

 

Belgium – Introduction of Transfer Pricing documentation obligations  

 

Belgian entities of foreign or Belgian headquartered multinational groups with annual 

revenues exceeding EUR 50 million need to start preparing their business for Belgian 

transfer pricing documentation obligations that have been recently introduced. Given 

the increased scrutiny, it is also imperative to check the consistency of transfer pricing 

arrangements with actual conduct. 

 

Following Action point 13 of the OECD’s BEPS project, on 1 July 2016 the Belgian 

Parliament adopted on specific transfer pricing documentation requirements, aiming to: 

- increase transparency on multinational groups’ intercompany transactions; 

- allow tax authorities to more effectively conduct transfer pricing investigations; 

- assess the correctness of transactions in the broader international context; and 

- instigate moral behaviour to reduce international tax planning. 

 

Three layers of transfer pricing documentation have been introduced: 

1. the OECD’s country-by-country reporting (CBCR), provided that the annual 

consolidated group revenue amounts to EUR 750 million or more; 

2. a Masterfile covering information relevant to the entire group of companies; and 

3. a Local File and tax return form including detailed information about an individual 

entity’s inter-company transactions. 

 

The transfer pricing documentation obligations are imposed on Belgian entities which 

are part of foreign or Belgian headquartered multinational groups, and which exceed one 

of the following criteria: (i) an operational and financial revenue of at least EUR 50 

million (excluding non-recurring revenue), or (ii) a balance sheet total of EUR 1 billion, 

or (iii) an annual average number of employees of 100 full-time equivalents. 

mailto:bjoern.bodewaldt@de.pwc.com
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The new legislation applies from 1 January 2016. The local file should be filed with the 

tax return concerned (including the information form if applicable), whereas the master 

file and the Country-by-Country Report should be filed no later than 12 months after the 

last day of the relevant reporting period of the multinational group. The Royal Decrees 

covering the implementation measures of the newly adopted documentation 

requirements are being drafted. 

-- Patrice Delacroix, Olivier Hermand and David Ledure, PwC Belgium; 

david.ledure@be.pwc.com 

 

Belgium – Tate & Lyle reduced withholding tax rate: subject-to-tax 

requirement introduced 

 

Under the Act of 18 December 2015, dividends distributed by a Belgian company to non-

resident minority corporate shareholders can benefit from a reduced withholding tax 

rate of 1,6995% (instead of 27%), if certain conditions are met (cf. EUDTG Issue 2016 – 

nr. 001). However, these conditions did not include any subject-to-tax requirement. The 

Act of 3 August 2016 introduced this requirement for both the Belgian distributing 

company and the non-resident recipient company. The beneficiary company is also 

required not to be a Belgian resident company. These amendments apply to dividends 

paid or attributed as per 11 August 2016. The non-application of a subject-to-tax 

requirement for the period between 28 December 2015 and 10 August 2016 could create 

opportunities for Belgian dividends received by (foreign) investment funds or dividends 

distributed by Belgian investment funds to non-resident companies not entitled to a tax 

credit for the Belgian withholding tax. 

-- Patrice Delacroix and Olivier Hermand, PwC Belgium; patrice.delacroix@be.pwc.com 

 

Belgium – Cayman Tax applicable to privately managed investment 

companies 

 

Legal constructions within the scope of the Belgian Cayman Tax are deemed to be tax 

transparent in the hands of Belgian individuals (and Belgian entities subject to legal 

entities income tax) and should be declared. A distinction is made between two 

categories of legal constructions: (i) trusts and other structures without legal personality 

and (ii) foreign entities (with legal personality) that are subject to an effective tax rate 

lower than 15%. As regards the second category, only the types of entities listed in a 

Royal Decree fall within the scope of the Cayman Tax, provided that they are established 

within the European Economic Area (EEA). The latter category includes investment 

companies whose rights are held by either one or several persons that are related to 

each other (assessment to be made per sub-fund). A debate is raging between tax 

practitioners as to whether EEA investment companies established for private 

investment purposes fall into the scope of the Cayman Tax as well.  

 

Replying to a parliamentary question in May 2016, the Minister of Finance stated that 

the Cayman Tax “covers private, institutional and public funds, which are de facto 

privately managed.” Furthermore, the Minister clearly mentioned that “an evaluation 

mailto:david.ledure@be.pwc.com
http://www.pwc.com/gx/en/tax/newsletters/eu-direct-tax-newsletters/assets/pwc-eudtg-newsletter-2016-001.pdf
http://www.pwc.com/gx/en/tax/newsletters/eu-direct-tax-newsletters/assets/pwc-eudtg-newsletter-2016-001.pdf
mailto:patrice.delacroix@be.pwc.com


 

PwC EU Tax News  8 

 

of the tax will be carried out by year end. Should making any changes prove 

necessary, the Government intends to make sure that this will be done.” 

 

On top of some textual elements, EU law might provide some arguments against the 

broad interpretation of the Minister of Finance. This could be important for Belgian 

individuals (or Belgian entities subject to corporate income tax) who did not apply the 

Cayman Tax rules for shares held (solely or jointly) in private EEA investment 

companies in their tax return for income year 2015. 

-- Patrice Delacroix and Olivier Hermand, PwC Belgium; patrice.delacroix@be.pwc.com 

 

Belgium – Implementation of the Parent-Subsidiary Directive anti-hybrid 

measure and GAAR 

 
Belgium is in the process of implementing the amendments to the Parent-Subsidiary 

Directive (PSD) regarding (i) the so-called anti-hybrid measure and (ii) the introduction 

of a general anti-abuse rule (GAAR). Currently, draft legislation is pending in the Belgian 

Parliament, which is expected to enter into force retroactively as per 1 January 2016 

(exceptions apply depending on the accounting year) or as from the first day of the 

month following the publication of the withholding tax law. 

 

The anti-hybrid rule takes the form of an exclusion of the Dividends Received Deduction 

(DRD), if and to the extent that the dividend paying entity (or its PE) can deduct the 

dividend distributions from its taxable basis. 

 

In addition to the already existing general anti-abuse measure of Belgian income tax law 

(cf. section 344, §1 of the Belgian Income Tax Code), a new GAAR will be introduced, 

based on which the benefits of the PSD as implemented in the Belgian law (i.e. use of the 

DRD and the PSD withholding tax exemption) will not be granted in case of a legal 

transaction or series of legal transactions, having been carried out for the main purpose 

(or one of the main purposes) of obtaining a tax advantage which defeats the object or 

purpose of the PSD and which is (are) not genuine, having regard to all relevant facts 

and circumstances. A legal transaction or series of legal transactions will be regarded as 

not genuine to the extent that it/they are not carried out for valid business reasons, 

which reflect economic reality. 

-- Patrice Delacroix and Olivier Hermand, PwC Belgium; patrice.delacroix@be.pwc.com 

 

Belgium – Introduction of exit taxation 

 

Draft legislation has been submitted to the Belgian Parliament amending the Belgian 

exit taxation system. The changes include the option for the taxpayer to choose between 

an immediate tax charge and a spread tax charge in case exit tax would be due, such as 

for international restructuring activities. 

-- Patrice Delacroix and Olivier Hermand, PwC Belgium; patrice.delacroix@be.pwc.com 

 

 

mailto:patrice.delacroix@be.pwc.com
mailto:patrice.delacroix@be.pwc.com
mailto:patrice.delacroix@be.pwc.com
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Finland – Foreign pension insurance company entitled to tax deduction 

based on technical reserve provision 

 

On 5 August 2016, the Finnish Central Tax Board (CTB) rendered its decision (CTB 

035/2016) on the tax treatment of income received by a Swedish pension insurance 

company from its investment into a Finnish limited partnership.  

 

A Swedish pension insurance company (A) was a limited partner in a Finnish limited 

partnership (X LP). A’s profit share in X LP was taxed in Finland. In a purely domestic 

situation, a Finnish pension insurance company would have been entitled to deduct the 

increase in its future pension liabilities (technical reserve provision) against the income 

arising from its investment into a resident limited partnership under sections 7 and 8(1) 

paragraph 10 of the Business Income Tax Act (BITA). To the extent that A was not 

granted such a deduction against its income from X LP, the Finnish tax treatment was 

challenged as discriminatory. 

 

The CTB considered that to the extent A was able to receive a credit for the taxes paid in 

Finland, the tax treatment of A’s income from X LP in Finland could not be considered 

discriminatory. According to the CTB, A should determine its technical reserve provision 

under the Finnish rules. Out of this total technical reserve provision, A would be entitled 

to a deduction corresponding to the amount of A’s Finnish source income to A’s total 

turnover and only to the extent A was unable to receive a credit in Sweden for the taxes 

paid in Finland. 

 

The CTB ruling has been appealed to the Supreme Administrative Court, which will 

likely deliver its judgment in 2017 at the earliest. 

-- Jarno Laaksonen and Okko Koskenniemi, PwC Finland; jarno.laaksonen@fi.pwc.com 

 

Finland – Central Tax Board decision on the tax treatment of dividends 

from third country subsidiaries 

 

On 5 August 2016, the Finnish Central Tax Board (CTB) rendered its decision (CTB 

34/2016) concerning an advance ruling request regarding the tax treatment of dividend 

income received by a Finnish limited liability company from its subsidiaries resident in 

countries outside the EU and EEA with which Finland has not concluded a double tax 

treaty (here: third countries). The applicant’s advance ruling request essentially 

concerned whether the tax treatment of dividends from third countries was contrary to 

EU law. 

 

According to the current provisions of the Finnish Business Income Tax Act (BITA), 

dividend income received by a resident limited liability company from its third country 

subsidiary is fully taxable in the hands of a Finnish resident. If the dividend was paid by 

a subsidiary resident in the EU/EEA, the dividend would be either fully or partly tax 

exempt under BITA. The de facto tax treatment of dividends from third country 

subsidiaries has remained unchanged from 31 December 1993 (the date relevant for the 

application of Article 64 of TFEU, i.e. the so-called standstill clause).  

mailto:jarno.laaksonen@fi.pwc.com
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On 31 December 1993, Finland applied the credit imputation method system for the 

taxation of Finnish-sourced dividend income received by Finnish resident companies. 

Dividend income received from a subsidiary resident in a third country was fully taxable 

for a Finnish resident company (no imputation credit available for the Finnish resident 

company for such dividends). The credit imputation method system was repealed as per 

1 January 2005 for dividend income received from Finnish resident companies, but 

dividend income from third country subsidiaries remained fully taxable in the hands of a 

Finnish parent company.  

 

In its decision, the CTB concluded that the de facto taxation of dividends from third 

country subsidiaries has remained unchanged from 31 December 1993 and, therefore, 

the rules currently in force can be held neither contrary to Article 64 TFEU nor 

discriminatory. Therefore, dividends received by the applicant from its third country 

subsidiaries were to be considered fully taxable income under BITA.  

 

The decision has been appealed to the Finnish Supreme Administrative Court.  

-- Jarno Laaksonen and Okko Koskenniemi, PwC Finland; jarno.laaksonen@fi.pwc.com 

 

Finland – Central Tax Board decision on the tax treatment of dividends 

received by foreign investment fund 

 

On 30 September 2016, the Finnish Central Tax Board (CTB) rendered its decision (CTB 

44/2016) on the application for an advance ruling regarding the withholding tax 

treatment of dividends paid by a Finnish company traded on a regulated market to a 

sub-fund of a Delaware Statutory Trust.  

 

The sub-fund of a Delaware Statutory Trust (B) was a regulated investment company 

(RIC) under United States legislation. B was an open-end RIC, the units of which were 

not subject to trade on a regulated market. The group of potential investors was limited 

to separate accounts of insurance companies, variable accounts, qualified pension plans 

and other mutual funds. 

 

B was a separate taxable person for United States (US) tax purposes and subject to US 

corporate income tax at the standard rate. However, B was effectively tax exempt, as it 

was able to deduct its profit distributions for tax purposes. 

 

Based on its main legal and operational characteristics and guided by the principles 

established in Article 63 TFEU and the CJEU case law (e.g. C-190/12, Emerging 

Markets), the CBT held that B is comparable to a tax exempt investment fund within the 

meaning of the Finnish Income Tax Act. Accordingly, the dividends received by B shall 

be considered tax exempt, as dividends received by a resident investment fund from a 

Finnish company traded on a regulated market are also tax exempt under the Finnish 

Income Tax Act. 

 

mailto:jarno.laaksonen@fi.pwc.com
http://curia.europa.eu/juris/document/document.jsf?text=&docid=150785&pageIndex=0&doclang=EN&mode=lst&dir=&occ=first&part=1&cid=752617
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Furthermore, the CBT considered that there were no overriding reasons in the public 

interest based on which the restriction on the free movement of capital could be 

justified. 

 

The CBT decision is not final and can be appealed. The decision in question is in line 

with the two decisions of the Supreme Administrative Court in early 2015.  

-- Jarno Laaksonen and Okko Koskenniemi, PwC Finland; jarno.laaksonen@fi.pwc.com 

 

Finland – Supreme Administrative Court Judgment on the tax exemption of 

German Real Estate Fund on Finnish real estate income 

 

On 2 March 2016, the Finnish Supreme Administrative Court rendered its decision (ref. 

3733/2/13) not allowing an appeal of a Helsinki Administrative Court (AC) decision 

issued on 15 October 2013 (ref. 13/1447/4). The AC decision thus became final. This 

decision concerned the tax treatment of a German Spezial-Sondervermögen (Fund) on 

its rental income from Finnish real estate.  

 

The Fund in question was a German open-end real estate investment fund formed as a 

Spezial-Sondervermögen. The Fund’s management company was established as a 

German GmbH and the Fund was subject to the German Investment Act 

(Investmentgesetz). It was tax exempt under German tax law and since it had no legal 

personality, the management company acted for and on behalf of it. The Fund was 

investing directly into Finnish real estate and was predominantly comprised of German 

institutional investors. 

 

The Fund had made two investments into Finnish real estate: the first one in a Finnish 

mutual real estate company (MREC) and the second in an ordinary Finnish real estate 

company (OREC). Under the Finnish tax rules, the Fund was taxable in Finland on its 

rental income from Finnish real estate.  

 

The Fund appealed its tax assessment arguing that the tax treatment was contrary to EU 

law, as income from real estate (incl. rental income therefrom) is not taxable if received 

by a comparable Finnish investment fund (erikoissijoitusrahasto), as a Finnish 

investment fund is fully tax exempt under the Finnish Income Tax Act.  

 

The AC decided the case in favour of the Fund and ordered the refund of the taxes paid 

with interest. Under Article 63 TFEU, the AC ruled that all restrictions on the movement 

of capital between Member States shall be prohibited. The AC referred to the CJEU cases 

C-170/05 Denkavit, C-379/05 Amurta, C-374/04 Test Claimants in Class IV of the ACT 

Group Litigation, C-303/07 Aberdeen Property Fininvest Alpha Oy and the arguments 

put forward therein. It considered that, as the Fund was tax exempt under German law, 

the taxes paid in Finland could not be credited in Germany. The AC also noted that, 

based on the Fund’s characteristics, the Fund could be considered comparable to a 

Finnish real estate investment fund (a type of special investment fund, 

erikoissijoitusrahasto), which is tax exempt under the Finnish Income Tax Act. The court 

finally noted that imposing a tax on the Fund’s real estate source income in Finland 

mailto:jarno.laaksonen@fi.pwc.com
http://curia.europa.eu/juris/document/document.jsf?text=&docid=64720&pageIndex=0&doclang=EN&mode=lst&dir=&occ=first&part=1&cid=753205
http://curia.europa.eu/juris/document/document.jsf?text=&docid=72277&pageIndex=0&doclang=EN&mode=lst&dir=&occ=first&part=1&cid=753256
http://curia.europa.eu/juris/document/document.jsf?text=&docid=66365&pageIndex=0&doclang=EN&mode=lst&dir=&occ=first&part=1&cid=753321
http://curia.europa.eu/juris/document/document.jsf?text=&docid=75460&pageIndex=0&doclang=EN&mode=lst&dir=&occ=first&part=1&cid=753405
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would be discriminatory and contrary to EU law. Based on these arguments, the AC 

decided the case in favour of the Fund. 

-- Jarno Laaksonen and Okko Koskenniemi, PwC Finland; jarno.laaksonen@fi.pwc.com 

 

Norway – ESA reasoned opinion on the Norwegian interest limitation rules 

 

On 25 October 2016, the EFTA Surveillance Authority (ESA) adopted a reasoned opinion 

(Decision No. 192/16/COL), following its letter of formal notice of 4 May 2016. 

According to the ESA, the Norwegian interest limitation rules are indirectly 

discriminatory because – although they formally apply equally to domestic groups and 

cross-border groups – they are unlikely to be applied to loans within a Norwegian group 

in practice. Therefore, cross-border groups find themselves at a disadvantage. The ESA 

is of the view that this amounts to an infringement of the freedom of establishment 

protected by Article 31 of the EEA Agreement. 

 

Under the Norwegian tax law,  interest exceeding 30% (under current rules, 25%) of the 

taxable income, after adding back net internal and external interest expenses and tax 

depreciations/amortizations, is not deductible from taxable income to the extent that it 

is incurred in relation to a debt to a related party. The rules apply for interest expenses 

over 5 million NOK and do not provide for any “escape clause” mechanism. 

 

Under the Norwegian group relief scheme, a company may make a “group contribution” 

to another company that is a member of the same group. This regime is generally 

available only to Norwegian companies. Companies of other EEA States may take part in 

the scheme, if they maintain a branch in Norway that is subject to tax there. 

 

According to the ESA, the interest deduction rules are in practice very unlikely to apply 

to Norwegian groups of companies. More specifically, these rules will never apply to 

groups of companies that are entitled to the group relief scheme, which exempts 

intragroup loans from the interest limitation rules. The ESA found that this amounts to a 

restriction on the freedom of establishment.  

 

With respect to the justification of the restriction, the ESA considered that the interest 

limitation rules are appropriate to attain the prevention of tax evasion and abuse, 

however, but  in light of the EU anti-abuse doctrine, citing the Thin Cap (C-524/04) and 

Cadbury Schweppes (C-196/04) cases, they are not proportional because of the lack of 

an escape clause. 

 

The Norwegian Government has two months to take the necessary measures to comply 

with the reasoned opinion. Otherwise, the ESA may refer the matter to the EFTA Court.  

 

 

 

 

 

mailto:jarno.laaksonen@fi.pwc.com
http://curia.europa.eu/juris/document/document.jsf?text=&docid=62137&pageIndex=0&doclang=en&mode=lst&dir=&occ=first&part=1&cid=753744
http://curia.europa.eu/juris/document/document.jsf?text=&docid=63874&pageIndex=0&doclang=EN&mode=lst&dir=&occ=first&part=1&cid=753858
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We recommend that companies that have been denied interest deductions due to the 

application of the interest limitation rules in 2014 and 2015 on loans from related 

companies should take the necessary steps to safeguard their rights in case the ESA 

decides to refer the matter to the EFTA Court or the Norwegian Government complies 

with the reasoned opinion.   

-- Ståle Wangen, Hilde Thorstad and Sander Seeberg PwC Norway; 

sander.seeberg@no.pwc.com 

 

Poland – Proposed amendments to the tax exemption of investment funds 

 

On 31 October 2016, a group of Members of the Polish Parliament submitted a draft bill 

amending the Polish Corporate Income Tax Law. This draft bill would limit the income 

tax exemption for foreign and domestic investment funds to dividend and interest 

income and income from the disposal of shares and securities. Furthermore, it would 

abolish the exemption for Polish and foreign close-end collective investment institutions 

(CIF). The proposed amendments aim to target structures involving Polish CIFs and 

partnerships which are tax transparent for income tax purposes. 

 

The bill should have to be voted by the Polish Parliament and published by the end of 

November 2016 in order to become effective as per January 2017. While ambitious, this 

seems to be feasible. Therefore, the implications of the bill should be seriously 

considered by real estate investors and investment vehicles established as CIFs. 

 

Under the draft bill, the current full tax exemption of the Polish investment funds 

operating under Polish Investment Fund Law (both open-end (FIO) and close-end 

(CIF)) as well as for foreign investment funds will be abolished. The new tax exemption 

regime will be applicable to Polish open-end investment funds (FIO) and specialist open-

end investment funds (SFIO), with the exemption of those using investment principles of 

close-end investment funds (i.e. CIF). The new exemption will be also applicable to 

collective investment institutions established in the EU or the EEA under certain criteria 

(generally, comparable to Polish FIO and SFIO). Consequently, in general terms, the 

requirements for EU/EEA-based Undertaking for collective investments (UCI) remain 

unchanged. 

 

However, the exemption will no longer be applicable to UCIs: 

(i) of close-end funds or open-end type funds applying investment principles 

corresponding to those of close-end funds (i.e. CIFs); 

(ii) which, according to their constitutive documents, participation titles are not subject 

to public offering or admitted to trading on a regulated market or an alternative trading 

system and may be acquired also by natural persons provided that these persons make 

one-off acquisitions amounting to no less than EUR 40k. 

 

The tax exempt status of EU/EEA established pension funds will not change. In addition, 

the new draft bill does not provide for any new rules on the exemption of non-EU/EEA 

based vehicles (e.g. US based comingled pension trust funds operating under Rev. 

mailto:sander.seeberg@no.pwc.com
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Ruling 81-100). Therefore, reclaiming tax for these vehicles should still be possible 

under the applicable EU Treaty freedoms. 

 

If enacted, the bill in question should not significantly impact reclaim procedures in 

Poland (particularly as EU/EEA based CIF type vehicles rarely file refund requests). 

However, clients using CIF type vehicles, should reconsider their current holding 

structures. 

-- Agata Oktawiec and Weronika Missala, PwC Poland; agata.oktawiec@pl.pwc.com 

 

Spain – Positive Regional Tax Court on Fokus Bank claims of a Finnish 

public pension fund 

 

On 29 June 2016, the Madrid Regional Tax Court (TEAR) issued a positive judgment in 

relation to a withholding tax claim filed by a Finnish public pension fund for fiscal years 

(FY) 2006-2008.  

 

First, the TEAR did not recognize that the Spanish withholding tax was undue for the 

years at stake (contrary to the recent judgments of the Spanish National High Court of 

Justice – “Audiencia Nacional”) and it therefore considered that the submission of the 

215/210 forms was the appropriate way to claim the withholding tax refund. In the case 

at hand, the claimant filed the relevant forms. The main consequence thereof was that 

late payment interest could be calculated under TEAR’s criteria from six months from 

the filing of the forms.  

 

Subsequently, the TEAR examined the substantive grounds of the refund claim. The 

claimant argued on the basis of the breach of the non-discrimination and free movement 

of capital provisions with respect to the withholding tax on the income received (15% on 

FY 2006 and 18% for FY 2007-2008), as compared to the 0% tax levied on equivalent 

Spanish pension funds.  

 

Based on the CJEU’s Judgment in Verkooijen (C-35/98), the TEAR, among others, 

decided that if the claimant is fully comparable to a resident pension fund, the Spanish 

tax authorities shall order the refund of the Spanish withholding tax. The TEAR noted 

that in this case it is clear that the only difference between a resident and non-resident 

pension fund is the applicable tax rate. With respect to the comparability analysis 

between a Finnish and a Spanish pension fund, the TEAR considered the certificates 

issued by the Finnish Tax Authorities which stated that the pension funds are part of the 

Finnish public pension system, are tax exempt in Finland and supervised by the 

competent authority. Furthermore, the court referred to the Directive 2003/41/EC on 

the activities and supervision of institutions for occupational retirement provision to 

apply its comparability analysis.  

-- Antonio Puentes and Carlos Concha, PwC Spain; antonio.puentes@es.pwc.com 

 

mailto:agata.oktawiec@pl.pwc.com
http://curia.europa.eu/juris/document/document.jsf?text=&docid=45322&pageIndex=0&doclang=EN&mode=lst&dir=&occ=first&part=1&cid=755217
mailto:antonio.puentes@es.pwc.com
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Spain – General Tax Directorate decision on the application of the Spanish 

regional wealth, inheritance and gift tax laws by the EU taxpayers 

 

The General Tax Directorate (DGT) has recently published its binding decision regarding 

the right of EU taxpayers owing immovable and movable property in Spain to opt for 

applying the regional law of the Spanish region where the property is located for the 

assessment of the wealth tax, the inheritance tax and the gift tax.   

 

According to the Spanish competency/distribution rules, some direct taxes, including 

the wealth tax, the inheritance tax and the gift tax, can be regulated by the autonomous 

communities, which can provide for additional tax benefits compared to the “basic” State 

legislation. As a general rule, taxpayers resident in an autonomous community must 

apply their own regional law for the assessment of these taxes. Nevertheless, prior to the 

CJEU Judgment in Commission v Spain (C-127/12), EU residents were obliged to apply 

the “basic” State legislation which was sometimes more burdensome than the regional 

one. 

 

By its new binding decision, the DGT allows EU taxpayers to apply the regional law of 

the Spanish region where the immovable and movable property are located for the 

assessment of the wealth tax and the inheritance and gift tax. Nevertheless, EU taxpayers 

are not obliged to apply the regional law, if the latter is more burdensome than the 

“basic” State legislation. Of note is that the DGT decision binds the Spanish tax 

authorities.  

 

Therefore, EU taxpayers with movable and immovable assets located in Spain should 

assess which legislation is more beneficial and subsequently request its application for 

the assessment of the wealth tax and inheritance and gift tax.   

-- Antonio Puentes and Carlos Concha, PwC Spain; antonio.puentes@es.pwc.com 

 

United Kingdom – Application of the FII GLO CJEU Judgment where no 

foreign tax charged on profits underlying dividends: High Court judgment 

 

The High Court judgment in the case of Six Continents Ltd and Six Continents Overseas 

Holdings Ltd v HMRC [2016] EWHC 2426 (Ch) delivered on 5 October 2016, addresses 

three narrow and technical issues concerning the application of the second CJEU 

Judgment in FII GLO (C-35/11) to dividends paid by a wholly owned Dutch subsidiary 

(SCIH) to its UK parent company (Six Continents) for the purposes of quantifying a 

claim for restitution. All three issues addressed the question of whether a credit for 

Dutch tax at the nominal rate should be due where there was no foreign tax charged on 

the profits out of which the dividends were paid. The judge held in favour of the taxpayer 

on two of the issues, but in favour of HMRC on the third. 

 

The first and second issues raised the question of whether there should be a credit on 

dividends derived from profits which were subject to the Dutch participation exemption.  

The first issue related to dividends derived from revaluation adjustments, whilst the 

second issue related to dividends which arose from the liquidation of a Dutch subsidiary. 

http://curia.europa.eu/juris/document/document.jsf?text=&docid=157285&pageIndex=0&doclang=ES&mode=lst&dir=&occ=first&part=1&cid=755505
mailto:antonio.puentes@es.pwc.com
http://curia.europa.eu/juris/document/document.jsf?text=&docid=129661&pageIndex=0&doclang=EN&mode=req&dir=&occ=first&part=1&cid=755823
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Despite disagreement between Dutch tax experts, the judge preferred the view that the 

amount in question should be regarded as falling within the profit which is in principle 

subject to tax, although it is then eliminated by the participation exemption, and on this 

basis he concluded that a credit should be available. 

 

The third issue concerned the treatment of dividends sourced from share premium of 

HII, a Dutch subsidiary of SCIH. HII and SCIH (together with other subsidiaries of 

SCIH) were in a Dutch fiscal unity, such that transactions between them were 

disregarded for Dutch tax purposes. The judge concluded that no credit was due on the 

basis that the share premium was not subject to Dutch tax. 

-- Jonathan Hare and Chloe Sylvester, PwC United Kingdom; 

jonathan.hare@uk.pwc.com 

 

 

Back to top 

 

 

EU Developments 

 

EU – European Commission proposes Corporate Tax Package 

 

On 25 October 2016, the European Commission adopted yet another comprehensive tax 

package which consists of four new draft EU Directives on:  

 

 a Common Corporate Tax Base (CCTB Directive) 

 a Common Consolidated Corporate Tax Base (CCCTB Directive) 

 hybrid mismatches with third countries 

 double taxation dispute resolution mechanisms in the EU (Dispute Resolution 

Directive) 

 

In the Commission’s 2015 Communication on an Action Plan for a Fair and Efficient 

Corporate Tax System in the EU, the Commission advocated a step-by-step approach 

towards a full-blown CCCTB. The first step could be regarded as the adoption of the 

Anti-Tax Avoidance Directive (ATAD) in July 2016. The adoption of a mandatory set of 

rules for a CCTB is then the second step. Third is the adoption of rules for consolidation: 

CCCTB, the Commission’s ultimate goal in this regard. The difference between CCTB 

and CCCTB thus is the cross-border consolidation of profits and losses which only arises 

with CCCTB in the final step, as well as the elimination of intra-group transactions. The 

2011 CCCTB Proposal has been withdrawn after the adoption by the Commission of the 

new proposals for a CCTB and CCCTB. It should be noted that whereas the ATAD is a 

minimum standards Directive, the current proposals for CCTB and CCCTB are more 

prescriptive. Please see PwC’s EUDTG Newsalert on the Commission’s Corporate Tax 

Package published on 25 October 2016.  

 

 

mailto:jonathan.hare@uk.pwc.com
http://www.pwc.com/gx/en/tax/newsletters/eu-direct-tax-newsalerts/assets/pwc-eudtg-newsalert-25-october-2016-european-commission-corporate-tax-package.pdf
http://www.pwc.com/gx/en/tax/newsletters/eu-direct-tax-newsalerts/assets/pwc-eudtg-newsalert-25-october-2016-european-commission-corporate-tax-package.pdf
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The Commission also issued a proposed Directive on hybrid mismatches with third 

countries. This Directive amends the ATAD, and incorporates minimum standards 

provisions with respect to hybrid mismatches with third countries. The proposed 

provisions are consistent with the relevant provisions regarding hybrid mismatches in 

the more prescriptive CCTB Directive. Member States would need to adopt the 

provisions of the Directive by 31 December 2018, with the provisions becoming 

applicable from 1 January 2019. 

 

Furthermore, the Commission’s proposed Dispute Resolution Directive introduces a 

beefed-up mandatory dispute resolution procedure for double taxation disputes 

concerning income from business in the EU, including arbitration with stricter 

deadlines. If adopted, Member States need to transpose the Directive by 31 December 

2017 into domestic law. 

 

Along with the four Directives, the Commission has also published a Communication on 

the Corporate Tax Reform Package, a Q&A on the package of corporate tax reforms, a 

CCCTB factsheet, an Impact Assessment of the CCTB and CCCTB Directives and a 

Commission Staff Working Document accompanying the proposed Directive on hybrid 

mismatches with third countries. 

 

All four Directives as tax measures require the unanimous backing of all EU Member 

States in the ECOFIN to be adopted. It remains to be seen therefore how discussions 

progress, whether certain measures will be amended or dropped completely and 

ultimately whether unanimous agreement on final Directives can be reached. If not then 

it also remains to be seen whether a group of Member States may seek to take the 

initiative forward under the enhanced co-operation mechanism.  

 

In the meantime it should be noted that there appear to be differences between ATAD 

and CCTB on certain provisions, such as exit taxation and CFC rules. It remains to be 

seen how these differences are resolved as matters progress. 

-- Jonathan Hare, PwC UK and Bob van der Made, PwC Netherlands; 

bob.van.der.made@nl.pwc.com 

 

EU – ECOFIN Council adopts Council Conclusions on new transparency 

rules and next steps to tackle terrorism financing, money laundering, and 

tax avoidance 

 

On 11 October 2016, the ECOFIN Council adopted the below Council Conclusions on 

further EU measures to enhance tax transparency and prevent tax abuse as an “A”  point 

on its meeting agenda i.e. without further debate.  

 

The Council negotiates and adopts not only legal acts but also Council conclusions, 

resolutions and statements, which do not intend to have legal effects. The Council uses 

these documents to express a political position on a topic related to the EU’s areas of 

activity. Council Conclusions only set up political commitments or positions. 

 

mailto:bob.van.der.made@nl.pwc.com
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The Council: 

 

1. RECOGNISES the progress made in pursuing the ambitious EU agenda for fairer, 

more transparent and more effective taxation and in strengthening the cooperation 

between fiscal authorities across the EU; 

 

2. CONFIRMS the importance of improving further the EU and international tax 

framework to prevent cross-border tax abuse and illicit financial activity; 

 

3. WELCOMES the Communication from the Commission of 5 July 2016 on further 

measures to enhance transparency and the fight against tax evasion and avoidance; 

 

4. AGREES that recent EU legislation to automatically exchange information on tax 

rulings and on tax related country-by country reports of multinationals between Member 

States' competent authorities is an important step forward; 

 

5. CALLS for looking at options for enhancing the administrative cooperation between 

competent authorities within the EU even further, including through considering 

options inspired by the work of the OECD Joint International Taskforce on Shared 

Intelligence and Collaboration (JITSIC); 

 

6. CONSIDERS the proposals by the Commission for revision of the Directive on 

Administrative Cooperation and of the Anti-Money Laundering Directive in view of the 

synergies between these two areas as timely and INTENDS to work towards their swift 

adoption in accordance with the EU legislative process; 

 

7. CONFIRMS that there is a need for more effective and efficient cooperation between 

tax authorities and other agencies involved in the fight against tax evasion, money 

laundering and terrorist financing in line with the appropriate legal safeguards; 

 

8. STRESSES the need to prevent the large-scale concealment of funds which hinders 

the effective fight against tax evasion, money laundering and terrorist financing, and to 

ensure that the identities of beneficial owners of companies, legal entities or legal 

arrangements are known; 

 

9. WELCOMES the initiative for the automatic exchange of information on ultimate 

beneficial owners whereby many jurisdictions, including all Member States, have agreed 

to exchange information on the beneficial owners of companies, legal entities and legal 

arrangements and LOOKS FORWARD to rapid international progress; 
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10. INVITES the Commission to analyse the possibility for a proposal on improving the 

cross-border access to information on ultimate beneficial owners on the basis of the 

ongoing work at international level; 

 

11. NOTES that at its October 2016 meeting the G20 heard initial proposals by OECD 

and FATF on ways to improve the implementation of the international standards on 

transparency, including on the availability of beneficial ownership information; 

 

12. RECALLS the need to increase oversight of enablers and promoters of aggressive tax 

planning and to introduce more effective disincentives for such activities; 

 

13. WELCOMES the intention of the Commission to launch in autumn 2016 a public 

consultation to gather feedback on the most appropriate approach to achieve greater 

transparency on the activities of intermediaries who assist in tax evasion or avoidance 

schemes; 

 

14. NOTES the intention of the Commission to explore possibilities for Mandatory 

Disclosure Rules inspired by Action 12 of the OECD BEPS project, drawing on the 

experiences in this area of some EU Member States, and to possibly come forward with a 

legislative proposal in 2017; 

 

15. ENCOURAGES the Commission to start reflecting on the possibility for future 

exchange of such information between tax administrations in the EU; 

 

16. STRESSES the need to work closely with the OECD and other international partners 

on a possible global approach to Council of the EU greater transparency in this area; 

 

17. SUPPORTS the promotion of higher tax good governance standards worldwide and 

NOTES that technical work in the Council has already started within the Code of 

Conduct on Business Taxation Group on establishing an EU list of non-cooperative third 

country jurisdictions to be ready in 2017, including on defining the criteria for listing 

jurisdictions and on exploring possible countermeasures; 

 

18. AGREES that the protection of whistle blowers is important and ENCOURAGES the 

Commission to explore the possibility for future action at EU level while respecting the 

principle of subsidiarity; 

 

19. RECOGNISES that improving tax certainty in the EU can contribute to further 

increase the competitiveness of EU businesses and TAKES NOTE of the intention of the 

Commission to present proposals aimed at fighting BEPS and tax avoidance while also 

ensuring a stable and predictable tax environment and eliminating double taxation, 

namely on improving dispute resolution and the relaunch of the CCCTB. 

 -- Bob van der Made, PwC Netherlands; bob.van.der.made@nl.pwc.com 
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EU – European Commission announces start of work to create first common 

EU list of “non-cooperative tax jurisdictions” 

 

On 15 September 2016, the European Commission announced further actions aimed at 

coming to a common EU list of non-cooperative tax jurisdictions by presenting a pre-

assessment ('scoreboard of indicators') of all third (non-EU) countries according to key 

indicators. EU Member States will need to decide which countries should be screened 

more fully over the next months. 

 

In January 2016, the Commission launched a three-step process for establishing the 

common EU list as part of its broader agenda to curb tax evasion and avoidance. The aim 

is to publish the definitive list of non-cooperative jurisdictions by the end of 2017. 

Member States have already given their backing to this approach, which is also strongly 

supported by the European Parliament. 

 

The aim of the Commission’s scoreboard is to help Member States to determine which 

countries the EU should start a dialogue with regarding tax good governance issues. 

According to the Commission, the pre-assessment “has been devised to get the ball 

rolling and help inform Member States’ choices when deciding which countries they 

should begin screening.” However, it should be noted that it will be the Code of Conduct 

Group (Member States) which will decide on the relevant jurisdictions to screen, a 

decision which should be endorsed by the EU-28 Finance Ministers before the end of 

2016 according to the Commission’s planning. The screening of the selected countries 

should begin in January 2017, with a view to having a first EU list of non-cooperative tax 

jurisdictions before the end of 2017. 

 

According to the Commission, the common EU list is intended as a "last resort" option. 

It will be a tool to deal with third countries that refuse to respect tax good governance 

principles, when all other attempts by the EU to engage with these countries have failed. 

-- Bob van der Made, PwC Netherlands; bob.van.der.made@nl.pwc.com 

 

EU – European Commission President Juncker's 2016 State of the 
(European) Union  
 
Relevant reference to tax & State aid: 

 

“[…] A fair playing field also means that in Europe, consumers are protected against 

cartels and abuses by powerful companies. And that every company, no matter how big 

or small, has to pay its taxes where it makes its profits. This goes for giants like Apple 

too, even if their market value is higher than the GDP of 165 countries in the world. In 

Europe we do not accept powerful companies getting illegal backroom deals on their 

taxes. 

 

The level of taxation in a country like Ireland is not our issue. Ireland has the sovereign 

right to set the tax level wherever it wants. But it is not right that one company can evade 

taxes that could have gone to Irish families and businesses, hospitals and schools. The 

http://eur-lex.europa.eu/resource.html?uri=cellar:b5aef3db-c5a7-11e5-a4b5-01aa75ed71a1.0018.02/DOC_1&format=PDF
https://ec.europa.eu/taxation_customs/sites/taxation/files/2016-09-15_scoreboard-indicators.pdf
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Commission watches over this fairness. This is the social side of competition law. And 

this is what Europe stands for.” 

Click here for the full text of the SOTEU. 

-- Bob van der Made, PwC Netherlands; bob.van.der.made@nl.pwc.com 
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Fiscal State aid 

 

Sweden – European Commission approves Swedish tonnage tax regime 

 

The tonnage tax regime is a special tax scheme applicable to the shipping industry. In 

brief, the tonnage tax regime is described as a system by which shipping companies can 

choose, under certain conditions, to be taxed on a standard basis based on their vessels’ 

loading capacity instead of their real economic results.  

 

The introduction of a tonnage tax scheme has been demanded in Sweden for many years. 

In 2015, the Swedish Government notified the European Commission of its intention to 

introduce a tonnage tax regime and, earlier in 2016, presented a draft bill to the Swedish 

Parliament introducing a tonnage tax regime. However, the bill would become effective, 

if passed, upon the Commission’s approval. On 18 August 2016, the Commission 

approved the regime and on 28 September 2016 the new legislation was voted by the 

Swedish parliament.    

 

The tonnage tax legislation will become applicable as per 1 January 2017 and contains 

some necessary adjustments compared to the draft law. Under the transitional rules, 

those shipping companies wishing to apply for the scheme for financial years starting 

before 1 April 2017 shall file an application with the Swedish Tax Agency no later than 31 

October 2016. Subsequently, the Agency shall decide on their application by 31 March 

2017. For the following financial years, the deadline for the filing of the application has 

been set to five months before the start of the following financial year. 

The non-confidential version of the Commission’s Decision is available here.  

-- Fredrik Ohlsson and Elisabeth Bergmann, PwC Sweden; 

elisabeth.bergmann@se.pwc.com 
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About the EUDTG 

EUDTG is PwC’s pan-European network of EU law experts. We specialise in all areas of 

direct tax, including the fundamental freedoms, EU directives and State aid rules. You 

will be only too well aware that EU direct tax law is moving quickly, and it’s difficult to 

keep up. But, it is crucial that taxpayers with an EU or EEA presence understand the 

impact as they explore their activities, opportunities and investment decisions. 

 

So how do we help you? 

● Through our Technical Committee we constantly develop new and innovative EU law 

positions and solutions for practical application by clients. 

● Our experts combine their skills in EU law with specific industry knowledge by 

working closely with colleagues in the Financial Services and Real Estate sectors. 

● We have set up client-facing expert working groups to address specific key topics 

such as EU State Aid & BEPS and CCCTB. 

● We closely monitor direct tax policy-making and political developments on the 

ground in Brussels. 

● We input to the EU and international tax debate and maintain regular contact with 

key EU and OECD policy-makers through our EU Public Affairs capability. 

● Our secretariat in the Netherlands operates an EU tax news service, keeping clients 

up to date with developments as soon as they happen. 

 

And what specific experience can we offer for instance? 

● Our EU-wide State Aid Working Group helps our clients identify and proactively 

manage EU State Aid risks. 

● Together with our Financial Services colleagues, we have assisted foreign pension 

funds, insurance companies and investment funds with their dividend withholding 

tax refund claims. 

● We have assisted clients before the CJEU and the EFTA Court in a number of high-

profile cases such as Marks & Spencer (C-446/03), Aberdeen (C-303/07), X Holding 

BV (C-337/08), Gielen (C-440/08), X NV (C-498/10), A Oy (C-123/11), Arcade 

Drilling (E-15/11), SCA (C-39/13), X (C-87/13) and Kieback (C-9/14). 

● We have carried out a number of tax studies for the European Commission. 

 

More information 

Please visit www.pwc.com/eudtg, or contact EUDTG Network Driver Bob van der 

Made (Tel.: +31 6 130 96 296, E-mail: bob.van.der.made@nl.pwc.com; or any of the 

contacts listed on the next page. 

 

 

http://www.pwc.com/gx/en/tax/international-tax-services/state-aid-group.jhtml
http://www.pwc.com/eudtg
mailto:bob.van.der.made@nl.pwc.com
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PWC EUDTG KEY CONTACTS:  

 

 

Chair 

Stef van Weeghel  

stef.van.weeghel@nl.pwc.com 

 

Driver - EU Public Affairs Brussels 

Bob van der Made 

bob.van.der.made@nl.pwc.com 

 

Chair, CCCTB Working Group 

Jonathan Hare 

jonathan.hare@uk.pwc.com 

 

Emmanuel Raingeard de la Blétière 

emmanuel.raingeard@pwcavocats.com 
 

   

 

  Chair,  State Aid Working Group 

  Sjoerd Douma  

  sjoerd.douma@nl.pwc.com 

 

  Chair, EU Law Technical Committee 

  Juergen Luedicke 

  juergen.luedicke@de.pwc.com 

 

Chair, FS-EUDTG Working Group 

Patrice Delacroix    

patrice.delacroix@be.pwc.com 

 

   Chair, Real Estate-EUDTG WG 

   Jeroen Elink Schuurman  

   jeroen.elink.schuurman@nl.pwc.com 

    

                                
 

EUDTG COUNTRY LEADERS: 

 
Austria  Richard Jerabek  richard.jerabek@at.pwc.com 

Belgium   Patrice Delacroix  patrice.delacroix@be.pwc.com 

Bulgaria  Orlin Hadjiiski  orlin.hadjiiski@bg.pwc.com 

Croatia  Lana Brlek  lana.brlek@hr.pwc.com 

Cyprus   Marios Andreou   marios.andreou@cy.pwc.com 

Czech Rep. Peter Chrenko  peter.chrenko@cz.pwc.com 

Denmark  Soren Jesper Hansen  mailto:sjh@dk.pwc.com 

Estonia   Iren Lipre  iren.lipre@ee.pwc.com 

Finland   Jarno Laaksonen   jarno.laaksonen@fi.pwc.com 

France   Emmanuel Raingeard emmanuel.raingeard@pwcavocats.com 

Germany  Juergen Luedicke   juergen.luedicke@de.pwc.com 

Gibraltar  Edgar Lavarello  edgar.c.lavarello@gi.pwc.com 

Greece   Vassilios Vizas  vassilios.vizas@gr.pwc.com  

Hungary  Gergely Júhasz   gergely.juhasz@hu.pwc.com 

Iceland  Fridgeir Sigurdsson fridgeir.sigurdsson@is.pwc.com 

Ireland   Denis Harrington  denis.harrington@ie.pwc.com 

Italy  Claudio Valz  claudio.valz@it.pwc.com 

Latvia   Zlata Elksnina  zlata.elksnina@lv.pwc.com 

Lithuania  Nerijus Nedzinskas nerijus.nedzinskas@lt.pwc.com 

Luxembourg  Alina Macovei  alina.macovei@lu.pwc.com 

Malta   Edward Attard   edward.attard@mt.pwc.com 

Netherlands  Hein Vermeulen  hein.vermeulen@nl.pwc.com 

Norway   Steinar Hareide  steinar.hareide@no.pwc.com 

Poland   Agata Oktawiec  agata.oktawiec@pl.pwc.com 

Portugal   Leendert Verschoor  leendert.verschoor@pt.pwc.com 

Romania  Mihaela Mitroi  mihaela.mitroi@ro.pwc.com 

Slovakia   Todd Bradshaw   todd.bradshaw@sk.pwc.com 

Slovenia   Lana Brlek  lana.brlek@hr.pwc.com 

Spain   Carlos Concha   carlos.concha.carballido@es.pwc.com 

Sweden   Elisabeth Bergmann elisabeth.bergmann@se.pwc.com 

Switzerland  Armin Marti   armin.marti@ch.pwc.com 

UK   Jonathan Hare  jonathan.hare@uk.pwc.com  
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