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CJEU judgment in Argenta Spaarbank on
compatibility of interest payment deduction
rules with Parent-Subsidiary Directive
On 26 October 2017, the EU’s Court of
Justice (CJEU) ruled on the compatibility
of the Belgian interest payment deduction rules with the Parent-Subsidiary Directive (PSD) in the case C-39/16 Argenta Spaarbank vs. Belgische Staat.

PwC’s EU Direct Tax Group
EUDTG is PwC’s pan-European network of
EU law experts. We specialise in all areas of
direct tax, including the fundamental freedoms, EU directives and State aid rules. You
will be only too well aware that EU direct tax
law is moving quickly, and it’s difficult to keep
up. But, it is crucial that taxpayers with an EU
or EEA presence understand the impact as
they explore their activities, opportunities and
investment decisions. Find out more on:
www.pwc.com/eudtg
Interested in receiving our free EU tax news?
Send an e-mail to eudtg@nl.pwc.com with
“subscription EU Tax News”.

For more detailed information, please
do not hesitate to contact:
Patrice Delacroix
PwC Belgium
+32 2 710 7401
patrice.delacroix@pwc.com
Pieter Deré
PwC Belgium
+32 9 268 8321
pieter.dere@pwc.com
Paulina Szotek
PwC Belgium
+32 2 710 4695
paulina.szotek@pwc.com
Or your usual PwC contact

Background
The case concerns the Belgian interest
payment deduction rules laid down in Article 198(10) of the 1992 Income Tax
Code as it existed before 2002. Under
this rule, the deduction of interest payments was disallowed to the extent that
in the same tax year the taxpayer had received exempt dividends from shares
held for less than one year.
The questions referred to the CJEU were
whether these Belgian interest payments
deduction rules are compatible with:




Article 4(2) of the PSD, which determines the deduction of costs relating
to holdings in a subsidiary established in another Member State; and
(Former) Article 1(2) of the PSD, by
which Member States may refuse to
grant the benefits of the Directive for
reasons of preventing tax evasion
and abuse.

With regard to Article 1(2) of the PSD, the
CJEU points out that - as AG Kokott observed in her Opinion – this provision reflects the general EU law principle that
abuse of rights is prohibited, and that EU
law cannot be relied on for abusive or
fraudulent ends.
Contrary to AG Kokott’s Opinion, however, the CJEU decided that Article 4(2) of
the PSD must be interpreted as precluding
a provision of domestic law pursuant to
which interest paid by a parent company
under a loan is not deductible from the
taxable profits of that parent company up
to an amount equal to that of the dividends, which already benefit from tax deductibility, that are received from the
holdings of that parent company in the
capital of its subsidiary companies that
have been held for a period of less than
one year, even if such interest does not relate to the financing of such holdings.
Furthermore, the CJEU - following AG
Kokott - decided that Article 1(2) of the
PSD must be interpreted as not authorising Member States to apply a domestic
provision to the extent that that provision
goes beyond what is necessary for the prevention of fraud and abuse.

The CJEU’s reasoning

Takeaway

The CJEU pointed out that Article 4(2) of
the PSD must be interpreted strictly, and
according to settled case-law, cannot be
interpreted beyond its actual wording.
Therefore, only a literal interpretation of
that provision is compatible with the specific objective referred to thereunder - to
prevent a parent company from benefiting from a double tax advantage. Article
4(2) of the PSD must therefore necessarily be interpreted as allowing Member
States only to prevent a parent company
from benefiting from such double tax advantage. Permitting Member States to
deny parent companies from deducting
interest that is not linked to the acquisition of holdings on which tax-free dividends have been paid out would manifestly go beyond what is necessary to
achieve such an objective.

Because the CJEU decided that the PSD is
applicable in the case at hand precluding
the Belgian provision, the judgment can
be regarded as further limiting the leeway
Member States have in exercising the options available to them under Article 4(2)
of the PSD.
This judgment relates to a provision that
is no longer in force under the current Belgian tax legislation but clearly has a
broader relevance beyond the specific Belgian tax provision reviewed in the judgment.
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