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China:  New individual income tax 
law – solicitation of comments on 
implementation rules and itemized 
deductions 

October 30, 2018 

In brief 

The PRC Ministry of Finance and State Administration of Taxation (SAT) jointly released the 

Consultation Draft on the Detailed Implementation Rules of the PRC Individual Income Tax (IIT) Law 

(DIRs Draft) and the Provisional Implementation Measures of Additional Itemized Deductible Items 

(Provisional Measures) on October 20, 2018 and are soliciting public comments.    

Both the DIRs Draft and the Provisional Measures are an integral foundation for additional IIT 

implementation rules and interpretation going forward, and there has been a high level of public 

attention since their release. 

The following are some key points and insights regarding these two important consultation drafts: 

 Taxation of foreign individuals 

 Refining the rules on sourcing of income 

 Guidelines on additional itemized deductions 

 General requirements for annual reconciliation 

 Foreign tax credit for residents 

 Glimpse of the anti-avoidance rules. 

 

In detail 

Taxation of foreign 

individuals 

New ‘5-year rule’ 

The ‘5-year rule’ has attracted a 
lot of attention and will be 
retained with modification. 

Under the new IIT Law, 
individuals without domicile in 
China are considered China tax 
residents once they have resided 
183 days in China during the 
calendar year concerned. This 
new definition of China tax 
resident also is adopted for the 
new ‘5-year rule’.  Unlike the 

current ‘5-year rule’ requiring 
non-China domiciled 
individuals to spend more than 
30 consecutive days or 90 days 
in total outside of China during 
a calendar year to restart the 5-
year count, non-China 
domiciled individuals can spend  
any minimum
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of 31 consecutive days outside of 
China before reaching the 5-year 
threshold.   

Note that exemption from worldwide 
taxation requires completion of record 
filing with the in-charge tax bureau.    

In essence, non-China domiciled 
individuals would not be subject to IIT 
on their worldwide income under the 
following situations: 

 The person has not resided 183 

days or more in China for five 

consecutive years 

 The person has resided for 183 

days or more in China for five 

consecutive years, but also has 

spent more than 30 consecutive 

days outside China during these 

years and has completed the 

required record filing with the in-

charge tax bureau. 

Accordingly, non-China domiciled 
individuals who do not meet the more 
than 30 consecutive days outside 
China requirement would start being 
subject to IIT on their worldwide 
income from their sixth consecutive 
year of having resided 183 days in 
China. 

The proposed changes to the ‘5-year 
rule’ echo China’s policy of attracting 
and retaining talent.  In addition to 
easing the worldwide taxation concern 
of foreigners working in China, this 
provision, if passed, also would be 
good news to companies. 

Besides the record filing requirement, 
another interesting point to some 
non-China domiciled individuals is 
the transition from the current to the 
new ‘5-year rule.’  How will physical 
presence in China prior to 2019 be 
considered under the new ‘5-year  

rule?’  For those who have already 
resided more than five consecutive full 
years in China, can they still restart 
the 5-year count by spending less than 
90 days or 183 days in China during a 
calendar year?  Additional 
implementation guidelines are needed 
for these questions. 

Non-taxable benefits for foreign 
individuals  

Another concern of foreigners 
working in China and their employers 
is the continuity of the non-taxable 
benefits available to foreign nationals 
under the new IIT Law.  Based on the 
DIRs Draft and the Provisional 
Measures, the current understanding 
is that there will be no change and 
foreign nationals may also be able to 
enjoy some of the additional itemized 
tax deductions. 

 

Non-taxable benefits applicable to  
foreign nationals 

Additional itemized deductible 
items 

Children education Children education 

Rental expense Residential mortgage interest/rental 
expense 

Language training Continuing education 

Home leave  

Relocating/moving expense  

Meals & laundry  

 Major medical expense 

 Elderly care 

 
Foreign nationals cannot enjoy double 
benefits from expenses incurred of the 
same nature under both the non-
taxable benefits rules and the 
additional itemized deductions rules.  
Please refer to the section on 
additional itemized deductible items 
for the proposed implementation 
details. 

Refining the rules on sourcing of 

income 

Income sourcing principles 

The DIRs Draft contains principles for 
assessing the income source of all nine 
income categories of the new IIT Law.  
Besides amendment to the existing 
income categories (e.g., additional 
sourcing clause on property transfer 

income realized from the transfer of 
an equity interest in a domestic 
entity), there are clarifications for the 
current DIRs; the new income 
categories also are covered.  
Moreover, the DIRs Draft provides 
flexibility for the authorities to assess 
the source of other new income 
categories spawned from the 
economic trend of digitalization.  
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The main principles for determining the source of income are summarized below:  
 

Income category Source of income 

Employment income Location of the service rendered 

Personal service income 

Business operation income Location of the business activities (new) 
 

Property rental income Location of where the rental property is used 

Royalty income Location of where the intellectual property is used 

Property 
transfer 
income 

Fixed asset, land use right Location of the fixed asset or the land 

Equity investment Location of the investee (new) 

Non-fixed asset, other 
properties 

Location of the transfer transaction 

Interest and dividend income Location of the payer 

Manuscript income  Location of the payer or the party  bearing the cost 
(new) 

Contingent income 

 

Guidelines on additional itemized deductions 

The increase of standard monthly deduction and the introduction of additional itemized deductions will increase the 
deductible amounts claimed by taxpayers.  The DIRs Draft specifies how much taxable income can be decreased by 
deductible items and also mentions no carry-forward of unused deductions. 

The Provisional Measures are summarized below. 

Deductible 
items 

Applicable 
scope 

Deduction 
method 

Deductible amount 

(RMB) 

Eligible 
taxpayer 

Supporting 
documents 

Timing 

Child 
education 

Pre-school 
education (from 
age 3 to before 
primary school) 

Diploma 
education 
(primary school 
to post graduate, 
including 
vocational high 
school) 

Per number of 
children 

Fixed  12,000/ child/year  

(1,000/ child/month) 

50% per 
parent or 
100% claimed 
by the 
designated 
parent 

 Monthly or 
annual  
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Continuing 
education 

Diploma Fixed 4,800/year  

(400/month) 

Taxpayer or 
Taxpayer’s  
parents 
(same as 
child 
education) 

 Monthly or 
annual 

Occupational  
certificate 

Skilled worker/ 
Specialized 
technician  

3,600/year Taxpayer  Annual claim 
in the year of 
obtaining the 
diploma/ 
certificate / 
qualification 

Major 
medical 
expense 

Self-paid portion 
of medical 
expenses  
recorded in the 
social medical 
insurance system 

Actual  Portion above 15,000, subject to 
an annual cap of 60,000  

Taxpayer Original 
payment 
receipt or copy 

Annual 

Mortgage 
interest 

First residential 
property 
mortgage 
(commercial or 
housing fund) of 
the taxpayer or 
spouse 

Fixed 12,000/year 

(1,000/month) 

Payer or the 
designated 
spouse 

Mortgage loan 
contract and 
payment 
receipt 

Monthly or 
annual 

Rental 
expense 

Rental expenses 
incurred in 
primary working 
city or city of 
regular 
residence, where 
taxpayer has no 
residential 
property 

Fixed State 
administered, 
provincial, 
planned 
municipal 
cities & other 
cities 
designated by 
the State 
Council  

14,400/year 

(1,200/month) 

Contracted 
party 
(respective 
claim for 
spouses in 
different 
locations) 

Rental 
agreement 

Monthly or 
annual 

Cities with 
population 
over 1 million 

12,000/year 

(1,000/month) 

Cities with 
population of 
1 million or 
less 

9,600/ year 

(800/month) 



Insights 

 
 

5 pwc 

Elderly care Care of parents 
age 60 & above 
or other legally 
designated 
person 
(irrespective of 
the number of 
persons) 

Fixed 

 

Single child 24,000/year 

(2,000/month) 

Taxpayer  Monthly or 
annual 

Non-single 
child 

(same total 
cap as single 
child)  

Not over 
12,000/year 

(not over 
1,000/month) 

Split by 
taxpayer & 
siblings 

 

General requirements for annual reconciliation 

Annual reconciliation is an important part of the new taxation system under IIT reform. Please refer to the table below for 
a summary of the general requirements on the annual reconciliation filing stated in the DIRs Draft. 
 

Annual 
reconciliation 
filing 

Applicable scenarios Relevant points 

Mandatory 1. Comprehensive income received from more 
than one source 

2. Personal service income, manuscript income, 
royalty income  

3. Tax withheld less than tax liability, tax 
payment required 

Exemption for those with: 

 annual income under scenarios 1 & 

2 net of itemized deductions 

(social security contributions, etc.) 

not over RMB60,000  

 only employment income from one 

source and the tax payable has 

been fully settled through regular 

withholding. 

Optional Tax refund  Bank account in China required 

for tax refunded directly to the 

taxpayer 

 Tax authority can decline the tax 

refund application submitted after 

the annual reconciliation filing 

deadline. 

 
As stated in the DIRs Draft, tax 
authorities can decline a tax refund 
application submitted after the annual 
reconciliation filing deadline.  As a 
result, it is important to timely 
complete the annual reconciliation 
filing by June 30 of the following year 
when applying for a tax refund. 

Foreign tax credit for residents 

The DIRs Draft includes amendments 
on calculating residents’ foreign 

source income and the relevant 
stipulation for foreign tax credits 
based on the new IIT Law.  Main 
points include: 

 Foreign source income should be 

respectively sorted under the new 

IIT Law’s comprehensive income 

and business operation income for 

calculating the resident’s tax 

payable. 

 The current foreign tax credit 

approach based on the country 

with no differentiation by category 

will be continued. 

 Calculation methods for the foreign 

tax credit limit for various 

categories of foreign source income 

are included in the DIRs Draft. 
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Glimpse of the anti-avoidance 

rules 

The DIRs Draft contains the first 
inclusion of anti-avoidance rules 
regarding the taxation of individual 
income; specifically, it includes some 
preliminary conceptual definitions 
regarding: 

 Related parties 

 Arm’s length transaction principle 

 Controlled foreign corporation 

 Unreasonable low amount of actual 

tax burden 

 Lack of reasonable business 

substance 

 Timing and basis of imposed 

interest. 

The conceptual definitions mentioned 
above are derived directly from 
corporate income tax detailed 
implementation rules and the relevant 
transfer pricing administrative 
provisions.  How will individual 
income tax payable be adjusted and 
how should anti-avoidance rules be 
applied?  We have to wait for more 
implementation details and 
clarification before gaining insight on 
these issues. 

Other highlights 

In addition to those mentioned above, 
other points worthy of attention 
include:  

 If individuals’ tax residency status 

cannot be determined at the 

beginning of the year, they can 

adopt non-tax resident status for 

their tax filings during the year. 

When their tax resident status can 

be confirmed at year-end, annual 

reconciliation filing is required. 

 Depending upon the diversity of 

the individual’s income types and 

the complexity of the means of 

earning such income, tax 

authorities under special 

circumstances can hold the entity 

with the information and control 

over the earning process to be the 

tax withholding agent, requiring it 

to fulfill tax withholding 

obligations.  

 The required tax clearance 

applicable to Chinese residents 

who cancel their household 

registration when immigrating 

overseas does not include only 

reconciliation of comprehensive 

income and business operation 

income from the current year and 

tax settlement of other income; it 

also includes tax due related to 

prior years.   

 We will need to wait for further 

clarification as to how many years 

are covered under ‘prior years’, 

scope of tax audit, and related 

processes, etc.  

 According to the new IIT Law, tax 

authorities can enlist support such 

as information sharing from other 

authorities during the supervision 

process. 

The takeaway 

This round of solicitation of 
comments on these two consultation 
drafts is limited to two weeks and 
signifies that the authorities are 
putting tremendous effort in ensuring 
the relevant details will be available 
on a timely basis for a comprehensive 
implementation of the new IIT Law on 
January 1, 2019. 

We expect more relevant 
administrative policies and 
implementation rules will be 
promulgated by the authorities, such 
as details for annual reconciliation 
filing, application of anti-avoidance 
principles, and adjustment of tax 
liability.   

The new IIT Law includes many 
changes and new stipulations, 
including those additional itemized 
deductions widely anticipated by 
employees and the potential 
implication to foreign employees.  In 
addition, the new Law has a January 
1, 2019 effective date – only two 
months from now.  As a result, we 
recommend companies to start 
working on the necessary changes to 
their relevant policies and guidelines, 
communicating the changes to their 
employees, as well as implementing 
effective tools to manage the 
additional administrative work going 
forward. 
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