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Netherlands – Dutch fiscal unity rules in breach of EU 
law – Joined Cases C-39/13 – C-41/13 
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12 June 2014 

On 12 June 2014, the CJEU issued its 
judgment in Joined Cases C-39/13 – C-
41/13.  
 
PwC represented the client, SCA Group 
Holding BV, in case C-39/13. The CJEU 
ruled that the Dutch fiscal unity rules 
are in breach of the freedom of 
establishment of Article 49 TFEU for 
not allowing (i) a fiscal unity between a 
Dutch parent company and a Dutch 
sub-subsidiary that is held through an 
EU/EEA intermediate subsidiary or (ii) 
a fiscal unity between two Dutch ‘sister’ 
companies that are held through a joint 
EU/EEA parent company. 
 
As such fiscal unities would have been 
possible if the relevant EU/EEA 
company would have been a Dutch 
resident, the CJEU identified a 
restriction. Although, in a purely Dutch 
situation, a taxpayer would not have 
been able to form a fiscal unity without 
including the intermediary subsidiary 
or the joint parent company as well, the 
CJEU remarked that in those 
situations, the taxpayer would at least 
have had the choice to form a fiscal 
unity, which it did not have in the 
cross-border situation. 
 
Assessing possible justifications for the 
restriction, the CJEU found the 
domestic and the cross-border 
situation comparable in the light of the 
objective of the fiscal unity regime, 
which is, to treat a group constituted by 
a parent company with its (sub-
)subsidiaries in the same way as an 
undertaking with a number of 
establishments.  

The CJEU dismissed that the 
restriction could be justified by the 
need to preserve the coherence of the 
Dutch tax system, as regards the 

prevention of the double use of losses, 
since the application of the Dutch 
participation exemption to the non-
resident intermediary subsidiary  
 
prevents a Dutch parent company from 
taking a loss on its subsidiary and, 
therefore, averts the double use of losses 
within a tax entity. As the objective of the 
restriction created by the fiscal unity is 
not specifically to prevent tax avoidance, 
also that justification ground was 
rejected. 
 
In Case C-40/13, concerning the request 
for a fiscal unity between the Dutch 
‘sister’ companies, the CJEU reasoned 
similarly as in the other two cases. It 
rebutted the argument that the scheme of 
the Dutch fiscal unity regime, to 
consolidate the group’s results to the 
parent company, would make a fiscal 
unity with a foreign parent company 
different from a fiscal unity with a Dutch 
parent company. The CJEU held that, 
when it concerns only the taxation of the 
‘sister’ companies, the objective of the 
fiscal unity regime can be fulfilled 
regardless of the State of residence of the 
joint parent company. 
 


