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In brief 

In December 2016, the Italian Supreme Court judged on a matter regarding the entitlement to the EU 

directive and conventional provisions on the dividends distribution between companies resident in 

different EU Member States, with particular regards to the relationship between the two legal systems as 

an instrument for the prevention of juridical and economic double taxation. More specifically, with 

judgment no. 27111/16, the Supreme Court affirmed that a German parent company, benefiting from the 

application of the EU Parent Subsidiary Directive 90/435/EEC (PSD) for the dividends received from its 

Italian subsidiary, cannot also be entitled to a tax credit pursuant to the provision to the bilateral 

convention for the avoidance of double taxation (DTC). The peculiar aspect in the case at issue was that 

the German entity claimed the broad application of the conventional provision provided in the Italian-

French DTC (and not the applicable Italian-German DTC). According to the reasoning of the Supreme 

Court, the German applicant could not benefit from the cumulative application of both the PSD and the 

DTC, especially when this would not be granted even to a French parent company. 

 

In detail 

Background 

The appeal at stake stems from 
the refusal of the Italian Tax 
Administration to grant a 
German parent company the 
payment of a tax credit for the 
dividends received from its 
Italian subsidiary regarding the 
withholding tax paid on the 
interests. 

More specifically, the applicant 
claimed the right provided in 
Article 10, para.4, let. b), of the 
Italian-French DTC, stipulated 
on October 5, 1989 and ratified 

in Italy with Law no. 20/1992, 
based on a broad application of 
such DTC. According to the 
mentioned provision, “a 
company resident in France, 
(…), which receives dividends 
from a company resident in 
Italy which would entitle a 
resident in Italy receiving such 
dividends to a tax credit, is 
entitled to a payment from the 
Italian Treasury equal to half of 
such credit, reduced by the 
withholding at source at the 
rate provided in paragraph 2” 
(the DTC Provision).  

In case of non-recognition of the 
broad application of the DTC 
Provision, the German applicant 
claimed the infringement of the 
freedom of establishment, the 
free movement of capital, and 
the non-discrimination 
principle.  

Moreover, the German company 
requested to refer the issue to 
the Court of Justice of the 
European Union (CJEU) 
pursuant to Article 267 of the 
Treaty on the Functioning of the 
European Union (hereinafter, 
‘TFEU’), asking whether it is 
contrary to the EU principles a  
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domestic tax law that does not extend 
the benefit provided by the Italian-
French DTC to parent companies 
resident in a EU State different from 
France, when both parent companies 
are in a comparable situation from a 
tax law standpoint.   

Decision of the second-tier Tax 

Court 

The second-tier Italian Tax Court 
rejected the taxpayer’s claim arguing 
that the German applicant had already 
applied the PSD, thus, could not claim 
further tax benefits provided from a 
DTC.   

Taxpayer’s defensive 

arguments before the Supreme 

Court 

The taxpayer argued that both a 
German and a French parent company 
can opt for the full tax exemption on 
the dividends they receive from their 
Italian subsidiaries pursuant to the 
PSD and the granting of the tax credit 
to the sole French parent company 
would amount to a violation of 
Articles 49, 54 and 18 of the TFEU. 
The applicant referred to the previous 
decision C-374/04 Class IV ACT 
Group Litigation).   

Decision of the Supreme Court  

The Supreme Court indicated that 
since the German parent company 
had already opted for the tax 
exemption pursuant to the PSD in 
alternative to the application of Article 
10 of the Italian-German DTC, the 
German parent could not also opt for 
the credit method in application of a 
DTC. 

In fact, the Supreme Court noted that 
no withholding tax was applied to the 
dividends received by the German 
parent company, as the latter collected 
dividends equal to the gross amount 
distributed by the Italian resident 
subsidiary.  

Therefore, based on the Court's 
reasoning, granting the German 
parent company a tax credit (on the 
broad application of the Italian-
French DTC), after having exempted 
the dividends from the application of 
the withholding tax, would amount to 
a discrimination, as such prohibited 
by EU law.  

Lastly, the Court rejected the 
applicant’s request for a preliminary 
ruling. The Court provided its 
arguments for such approach by 
referencing the case C-384/04 (Test 
Claimants in Class IV of the ACT 
Group Litigation).  

In this case, the CJEU stated that the 
principles of the freedom of 
establishment and the free movement 
of capital (enshrined in Articles 49 
and 63 of the TFEU) do not preclude a 
Member State’s authority to prohibit 
or limit the extension of the 
entitlement to a tax credit provided 
for in a double taxation convention 
concluded with another Member State 
“for companies resident in the second 
State which receive dividends from a 
company resident in the first State to 
companies resident in a third 
Member State with which it has 
concluded a double taxation 
convention which does not provide 
for such an entitlement for companies 
resident in that third State”. In fact, 
those reciprocal rights and obligations 
“apply only to persons resident in one 
of the two contracting Member States 
is an inherent consequence of 
bilateral double taxation 
conventions”.  

The takeaway 

The conclusion that could be drawn 
from the above decision is that tax 
exemption provided by the PSD and 
the reduced withholding tax provided 
by the DTC are not in principle 
prohibited when the two methods are 
applied consistently to the relevant 

provisions. In another case 
concerning dividends distributed from 
an Italian Subsidiary to the French 
parent company (decision no. 8621 
issued on April 15, 2011), the Italian 
Supreme Court disregarded the 
taxpayer’s claim for a tax credit equal 
to 50 percent of the distributed 
dividends. The Court, instead, 
following the Italian Ministry of 
Finance instructions (Circular letter 
no. 151, published on August 10, 1994) 
stated that the correct amount of the 
tax credit shall be calculated applying 
a 5 percent withholding tax not only in 
proportion to the share of tax credit 
actually entitled to reimbursement, 
but also in proportion of the amount 
of the distributed dividends.  
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