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Welcome
Keeping up with the constant flow of 
international tax developments worldwide 
can be a real challenge for multinational 
companies. International Tax News is a monthly 
publication that offers updates and analysis 
on developments taking place around the 
world, authored by specialists in PwC’s global 
international tax network.

We hope that you will find this publication 
helpful, and look forward to your comments.
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Global Leader International Tax Services Network
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E: suchi.lee@us.pwc.com
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Legislation
Brazil

Brazil discusses comprehensive tax reform bill

The Brazilian Representative Luiz Carlos Hauly on August 
22, 2017, presented to the President and his Ministers a 
comprehensive tax reform bill that would end ten taxes 
in Brazil.

The bill would consolidate the following current taxes into a new VAT 
(value added tax): ICMS (state VAT on sales and certain services), ISS 
(municipal service tax), IPI (federal excise tax), COFINS (federal social 
contribution on billing), PIS/PASEP (federal contribution to the social 
integration program), CIDE (federal contribution for intervention 
in the economic domain), IOF (tax on financial operations), and 
the Salário-Educação (educational allowance). The IRPJ (Brazilian 
corporate income tax) would absorb the CSLL (federal social 
contribution on net income).

In addition, tax reform will include the creation of a selective tax that 
will be levied on products from seven industries: electric power, fuels, 
telecoms, tobacco, beverages, automobiles, tires, and auto parts.

We expect that this comprehensive tax reform will involve 
approximately 11 bills and a proposal for a constitutional amendment.

PwC observation:
We expect Congress to debate the bill soon.
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France

French Prime Minister discloses tax action plan that 
supports investment and growth

The French Prime Minister announced a new action plan on 
September 11, 2017, to support investment in France and 
boost business growth.

The plan’s five fundamental actions include two items related to 
corporate taxation that may interest MNEs with operations in France. 
They include a gradual decrease of the French corporate income tax 
rate, and the transformation of the competitiveness and employment 
tax credit — an existing payroll tax credit — into a permanent 
decrease in employers’ charges. The plan also eliminates the 3% tax 
on dividend distributions.

These measures should be detailed in the draft Finance Act for 2018 
that will be presented on September 27, 2017. The changes likely will 
be introduced into French law as part of the yearly finance bill. The 
French Parliament will discuss this bill beginning October 17, 2017 
and vote on it in late December 2017.

See our PwC Insight for more detail.

PwC observation:
Although one could view the action plan as an interesting first 
step to attract investors and businesses to France, it should not 
be considered definitive until the French Parliament debates 
the various proposals. However, due to the large parliamentary 
majority that the French president’s party currently enjoys, one 
reasonably could believe that the proposed changes could become 
effective in 2018.

MNEs operating in France should review the potential impact 
of these changes, especially for their deferred tax liabilities on 
French earnings, their distribution policies, and their entity 
rationalisation plans.
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Mexico

Mexico’s 2018 Proposed Budget: no new taxes or 
significant changes to existing taxes

The Mexican Executive Branch presented its 2018 budget 
proposal and tax reform (Proposed Budget) to the Mexican 
House of Representatives (the House) on September 8, 2017. 
The Proposed Budget includes the Federal Revenue Law 
(Revenue Law), General Economic Policy Guidelines, and 
the Federal Spending Budget framework.

The House has until October 20, 2017 to approve the initiative. 
Thereafter, the Mexican Senate would need to vote on the Proposed 
Budget by October 31, 2017.

Consistent with the Federal government’s express commitment, the 
Proposed Budget does not include new taxes or an increase to existing 
taxes. Rather, the increase in revenue collection is driven primarily 
by economic growth and the indexation for inflation for certain taxes 
and tariffs.

See our PwC Insight for more detail.

PwC observation:
The 2018 Proposed Budget includes limited modifications to, and 
validations of, the existing Revenue Law. This law must be renewed 
annually. Taxpayers with Mexican operations should monitor 
developments as there may be additional changes to the Proposed 
Budget during the legislative process. Furthermore, taxpayers with 
‘relevant transactions’, as defined in the proposal, should consider 
their potential reporting obligations.
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Netherlands

Budget Day 2018: The Netherlands proposes 
anticipated dividend withholding tax exemption 
and alignment of dividend withholding taxes for 
Cooperatives and NVs/BVs

On Budget Day, September 19, 2017, the Netherlands 
published an anticipated legislative proposal on 
the dividend withholding tax (WHT) treatment of 
cooperatives, BVs, and NVs. The proposal introduces a 
broadened dividend WHT exemption in conjunction with 
anti-abuse rules along the lines of Action 6 of the OECD’s 
Base Erosion and Profit Shifting (BEPS) Project. It further 
seeks to align the dividend WHT treatment of certain 
cooperatives and Dutch tax-resident entities whose capital 
is divided into shares (e.g., BVs/NVs). If Parliament adopts 
the legislative proposal in a timely manner, then the 
amendments will be effective January 1, 2018.

Current situation
Under the Dutch Dividend WHT Act 1965, cooperatives, NVs, and 
BVs are treated differently. NVs and BVs are, in principle, liable for 
WHT on distributed dividends (exceptions may apply in domestic 
situations, within the EU or under specific double tax treaties [DTTs]). 
Cooperatives are, in principle, exempt from Dutch dividend WHT when 
distributing dividends to their members, provided certain anti-abuse 
rules do not apply.

Proposed changes
The dividend WHT exemption is proposed to apply if:

• the recipient of the dividends distributed by the company is a 
resident of the EU, European Economic Area (EEA) or another 
state with which the Netherlands has a tax treaty with a dividend 
article, and

• the dividend recipient would have been able to apply the Dutch 
participation exemption or participation credit to the dividends if it 
would have been a resident of the Netherlands.

Currently this exemption is available only to corporate shareholders 
that are established within the EU or EEA. The legislative proposal 
therefore substantially broadens the scope of the exemption.

In order to align the dividend WHT treatment of cooperatives and 
entities with a capital divided into shares (e.g., BV/NVs), the proposal 
brings so-called ‘holding’ cooperatives (Holding Coops) into scope 
of the Dutch Dividend WHT Act. Therefore, similar to BVs/NVs, 
dividend distributions by Holding Coops, as a starting point, will be 
subject to dividend WHT. However, this will not be the case if (i) the 
above-mentioned exemption applies or (ii) distributions are made on 
qualifying membership interests, i.e. interests of 5% or more (held 
by members acting alone or together with affiliated parties). A main 
precondition to the legislative proposal is that ‘real’ cooperative 
enterprises should continue to be exempt from dividend WHT.

Holding Coops 
A Holding Coop is defined as a cooperative whose activities 
predominantly (at least 70%) consist of holding participations or intra-
group financing activities. For purposes of this test, the cooperative’s 
activities during the year that precedes the dividend distribution are 
taken into account. The factual activities are primarily assessed on the 
basis of the total assets held by the cooperative. However, other factors, 
such as revenue, activities that generated the profits, time spent 
by employees, total of assets and liabilities, etc., may also be taken 
into account.

As mentioned above, ‘real’ cooperatives remain exempt from Dutch 
dividend WHT. To determine whether a Coop qualifies as a ‘real’ 
cooperative, one should assess factors such as employees, office 
space, and the active involvement in the business activities of 
its participations.
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Anti-abuse
The exemption from dividend WHT will be subject to anti-abuse rules, 
which are to be interpreted in accordance with Action 6 of the OECD 
BEPS Project. These anti-abuse rules do not apply to cooperatives that 
do not qualify as Holding Coops since these cooperatives will not be 
subject to Dutch dividend WHT.

Under the anti-abuse rules, the tax authority would assess whether the 
equity interest was held with the main primary purpose, or one of the 
main purposes of avoiding dividend WHT (subjective test). The tax 
authority would also assess whether the structure may be considered 
part of an artificial arrangement (objective test). A structure is artificial 
if it is created without business reasons that reflect economic reality. 
To determine whether the non-resident entity holds the equity interest 
with the main purpose, or one of the main purposes of avoiding Dutch 
dividend WHT (subjective test), the tax authority would determine 
whether the direct shareholder/member has been interposed to obtain 
a more favorable Dutch dividend WHT position. However, if that test 
is met, the tax authority would then determine whether the structure 
should be considered an artificial arrangement (objective test).

A structure should not be considered an artificial arrangement if 
the immediate shareholder/member carries on an active business. 
Furthermore, if the direct shareholder/member is an intermediate 
holding company and is considered to generate a more favorable Dutch 
dividend WHT position compared to the indirect shareholder that 
carries on an active business, the anti-abuse rules should not apply if 
the direct shareholder/member avails of sufficient relevant substance. 
The proposal provides specific guidance on such ‘relevant substance’.

See our PwC Insight for more detail.

PwC observation:
We expect that this proposal will positively impact most 
corporate/multinational structures in light of the broadened 
unilateral exemption. This broadened exemption is subject to 
limitations, but in practice such limitations seem manageable. 
Active investment structures involving Dutch cooperatives whose 
activities predominantly consist of holding participations or intra-
group financing activities but that have sufficient people functions, 
substance and active involvement could continue to apply the 
exemption from dividend WHT.

The proposal is expected to take effect beginning January 1, 2018. 
It does not contain transitional provisions or grandfathering rules. 
We currently do not expect significant amendments to the proposal 
during the parliamentary proceedings. Therefore, there is a good 
chance that these rules will be adopted.
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Portugal

Portugal approves beneficial ownership central 
registry regime

Law 89/2017, published in the Official Gazette of August 
21, 2017, approves the beneficial ownership central registry 
(RCBE) regime, within the context of EU measures aimed at 
preventing money laundering and terrorist financing.

RCBE consists of a database with sufficient, precise and updated 
information about individuals that directly, indirectly, or through a 
third party hold property or effective control of the entities covered 
by the regime.

The following entities are required to report the respective beneficial 
owners:

• associations, cooperatives, foundations, civil, and commercial 
companies, any other collective entities subject to Portuguese or 
foreign law that carry out activities in Portugal or any acts that 
imply obtaining a Portuguese tax identification number

• representatives in Portugal of foreign law entities that carry out 
activities in Portugal

• other entities without juridical personality
• trusts (including trustees, settlor, protector, and beneficiaries) and 

external financial branches registered in the Madeira International 
Business Centre.

The reported information must identify:

• the entity subject to the regime
• shareholders and respective share-holding (in case of 

commercial companies)
• managers and directors
• beneficial owners, and
• the entity that reports the information.

With respect to individuals, the reported information must include 
their complete name, date, place of birth, nationality, permanent 
residence, identification data, and tax number (or equivalent).

If information is not reported to the RCBE, it could prevent, among 
other consequences:

• distribution of profits of the year (or advance payments on 
account of profits of the year)

• admission to trade in a regulated market of the entity’s 
financial instruments

• application for investment grants
• intervention (either as seller or buyer) in the transfer of real estate. 

The regime will enter into force within 90 days of its publication, on 
November 20, 2017. Further regulation is expected.

PwC observation:
Portugal will be one of the first EU countries to implement domestic 
legislation for the creation of the beneficial owner central registry. 
This legislation, along with the mandatory AEoI regarding advance 
transfer pricing agreements and cross-border binding rulings 
is BEPS-compliant and also reinforces efforts against money 
laundering and terrorist financing.

Jorge Figueiredo
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Portugal

Portugal enacts automatic exchange of information 
for APAs and cross-border rulings

Law 98/2017 dated August 24, 2017, amends several 
legal diplomas by transposing EU Directives 2015/2376 
and 2016/881. These EU Directives respectively concern 
mandatory AEoI regarding advance transfer pricing 
agreements and cross-border binding rulings, as well as 
the rules for country-by-country reporting.

PwC observation:
Mandatory AEoI for advance transfer pricing agreements and 
cross-border binding rulings, as well as the creation of the central 
registry of beneficial owner, makes Portuguese legislation not only 
BEPS-compliant, but also reinforces efforts against money laundry 
and financing of terrorism.
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United Kingdom

UK government introduces Finance Bill and publishes 
draft clauses for future Finance Bill

The United Kingdom introduced a Finance Bill to 
Parliament on September 8, 2017, which is expected to 
become Finance (No.2) Act 2017.

This Bill includes a number of measures (including, amongst others, 
clauses introducing corporate loss reform, corporate interest 
restriction, and the substantial shareholdings exemption) that were 
originally included in the last Finance Bill but subsequently were 
dropped as the General Election reduced the time available to debate 
that Bill. These measures originally were announced to begin on April 
1, 2017. The amended clauses that have been introduced retain that 
effective date.

On September 13, 2017, the government published a number of draft 
clauses for consultation prior to their possible inclusion in the next 
Finance Bill. The United Kingdom will introduce the next Finance Bill 
after the Autumn Budget scheduled for November 22, 2017. Among the 
proposals are:

• an exemption from withholding tax for interest on debt traded on 
a Multilateral Trading Facility

• clarification of partnership taxation, and
• anti-avoidance measures to ensure that indirect payments or 

benefits from an offshore trust to UK-resident individuals do not 
escape tax.

The consultation period for these measures will close on October 25, 2017.

PwC observation:
We expect that Parliament’s full scrutiny of the Finance Bill will 
occur in October. Our current view is that Royal Assent may take 
place in late November or early December, but this has not been 
officially confirmed.
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Judicial
Austria

Austrian Administrative Court of Justice: Pleasant 
defusing of the term ‘innovation’ relating to the 
Austrian R&D research premium

In a recently published decision (VwGH 29.3.2017, Ra 
2015/15/0060), the Austrian Administrative Court 
of Justice (Court) clarified how to interpret the term 
‘innovation’ when related to premium-benefited R&D.

Background
According to the research premium regulation and the Frascati 
Manual, ‘research and experimental development’ is defined as 
a creative activity which aims to increase the state of knowledge 
and develop a new usage for the knowledge in a systematic way by 
using scientific methods. Therefore, the R&D activity has to create 
something new. 

Administrative Court of Justice’s decision
The Court denied the strict interpretation of the term ‘innovation’. 
According to the Court, it is essential that the R&D activity carries out 
something innovative. Furthermore, the R&D activity has to extend 
the former state of knowledge within an investigated specialist field. 
Contrary to the Austrian fiscal tax authority’s opinion, the R&D activity 
is not required to bridge a knowledge gap which is obvious to every 
expert. The Court clarified that only the solution that bridges that 
knowledge gap must not be obvious to an expert.

Rudolf Krickl
Vienna
T: +43 1 501 88 3420
E: rudolf.krickl@at.pwc.com

Daniela Stastny
Vienna
T: +43 1 501 88 3430
E: daniela.stastny@at.pwc.com

PwC observation:
Based on this finding, Austria should adapt its income tax 
regulations. We will provide an update about whether the Austrian 
research funding company also changes its interpretation practice 
regarding the R&D term in its annual expert report.
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Netherlands

Dutch Court of Appeal decision on 0% dividend 
withholding tax on dividends between the Netherlands 
and South Africa

In its ruling of August 31, 2017 (no. 15/01361), the Dutch 
Court of Appeal decided on a 0% WHT rate on dividends on 
the basis of the most-favored-nation (MFN) clause, which is 
part of the DTT between Netherlands and South Africa.

In this case, a South African shareholder owned 100% of a Dutch 
BV. This BV distributed a dividend in 2013 with a 5% dividend WHT. 
The taxpayer reclaimed the WHT based on the 2008 protocol to the 
Netherlands - South Africa DTT, which contains a MFN clause. Based 
on the MFN clause, dividend WHT should be reduced to a lower rate to 
the extent a treaty concluded after the Netherlands - South Africa DTT 
provided for such rate.

In a 2010 protocol to the 1995 Income Tax Agreement between South 
Africa and Sweden, a MFN clause was added that would grant a 
lower rate on dividends to the extent South Africa and a third state 
provide for a lower rate concluded before or after the conclusion of 
this protocol. South Africa had concluded treaties with Cyprus (1998), 
Oman (2003) and Kuwait (2006) that provided for exclusive residence 
state taxation on dividends.

The Court of Appeal agreed that the dividend tax withheld can be 
reclaimed based on a grammatical interpretation of the MFN clause 
in the DTT between the Netherlands and South Africa. The MFN 
clause can be applied to dividends that are paid after March 18, 2012. 
The Dutch Ministry of Finance may appeal to the Dutch Supreme Court 
in this case.

PwC observation:
Based on this ruling, if South Africa has tax treaties that facilitate 
a 0% rate on dividends from qualifying participations (>10% 
shareholding), then the same rate should apply to dividends from 
qualifying participations from the Netherlands to South Africa.

Separately, pending in the Dutch Parliament is a proposal that 
provides for a domestic exemption from Dutch dividend WHT for 
Dutch tax resident entities.
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United States

District Court upholds IRS’s denial of treaty benefits to 
Swiss corporation

The US District Court for the District of Columbia (Court) 
issued Starr International Co. Inc. v. United States on 
August 14, 2017. The Court held that the US Competent 
Authority (USCA) had not abused its discretion in denying 
Starr International’s request for a discretionary grant of 
treaty benefits under Article 22(6) of the US - Switzerland 
DTT. In upholding the USCA’s decision, the Court applied 
the standards of review provided in the Administrative 
Procedures Act. The Court concluded that the proper legal 
standard for awarding a discretionary grant of treaty 
benefits is whether the establishment, acquisition, or 
maintenance of the person seeking benefits under the DTT, 
has or had as one of its principal purposes the obtaining 
of treaty benefits. According to the Court, the USCA did 
not abuse its discretion in applying this standard to Starr 
International’s facts.

See our PwC Insight for more detail.

PwC observation:
The Court does not appear to distinguish between taking US tax 
considerations into account and actually being able to obtain a US 
tax treaty benefit. Companies that are considering applying for a 
discretionary grant should not only consider their history but the 
impact of current treaty policy and the standards set forth in Rev. 
Proc. 2015- 40.
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United States

Tax Court interprets the Section 956 ‘pledges and 
guarantees’ regulations strictly

On July 27, 2017, the US Tax Court (Tax Court) issued 
Crestek, Inc. v. Commissioner, holding that a US 
corporation’s intercompany debt and trade payable owed 
to related controlled foreign corporations (CFCs), as well 
as bank debt guaranteed by a related CFC resulted in 
‘United States property’ within the meaning of Section 
956(c)(1)(C).

The Tax Court held that the bank debt guaranteed by a CFC was United 
States property, notwithstanding the taxpayer’s argument that the 
guaranty had little or no value because it was merely a secondary 
form of collateral and because the CFC was functionally insolvent. 
In this regard, the Tax Court appeared to have interpreted the 
regulations dealing with CFC pledges and guarantees strictly. Under 
the regulations, the amount of United States property treated as held 
by a CFC by reason of being a pledger or guarantor with respect to an 
obligation of a related US person is the obligation’s unpaid principal 
balance. As the Tax Court pointed out, the regulations as promulgated 
make no provisions for reducing the amount of a Section 956 inclusion 
by reference to the CFC guarantor’s financial strength or the value of its 
pledged assets.

See our PwC Insight for more detail.

PwC observation:
The Tax Court’s decision in Crestek was issued as a ‘T.C. opinion’ (as 
opposed to a Memorandum opinion), meaning the Tax Court views 
the case as addressing significant issues not previously addressed by 
the Tax Court. Further, the opinion is binding and has precedential 
value. US companies with intercompany debt with a CFC should 
consider the effects of this decision.
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Administrative
Australia

ATO updates guide to Reportable Tax Position Schedule

The Australian Taxation Office (ATO) has released its 2017 
guide to Reportable Tax Positions (RTP). The guide includes 
an updated list of Category C reportable transactions 
and arrangements and additional clarifications on 
the application of penalties. Beginning July 1, 2017, 
penalties will increase for those entities that together with 
their associates have global revenue of A$1bn or more 
(Significant Global Entities or SGEs) and fail to lodge an 
RTP. The requirement to lodge an RTP also will expand 
to taxpayers with turnover above A$250m from the year 
ended on June 30, 2018.

An RTP is one or more of the following:

• Category A: a tax position adopted that is about as likely to be 
correct as incorrect, or less likely to be correct than incorrect.

• Category B: a tax position adopted with respect to which 
uncertainty about taxes payable or recoverable is recognized and/
or disclosed in the taxpayer’s financial statements or a related 
party’s financial statements.

• Category C: a reportable arrangement.

A Category C RTP will arise when the taxpayer answers ‘yes’ to any of 
a prescribed list of questions. These questions seek to identify whether 
the taxpayer is involved in any of the transactions and arrangements 
contained in Category C (periodically updated). While the list is not 
limited to Taxpayer Alerts or other ATO publications, they provide 
guidance as to whether a taxpayer is deemed to have engaged in 
transactions and arrangements contained in the list. 

Peter Collins
Sydney
T: +61 0 438 6247 000
E: peter.collins@pwc.com

David Earl
Melbourne
T: +61 3 8603 6856
E: david.earl@pwc.com

PwC observation:
The ATO has significantly re-engineered the RTP schedule for the 
2017 income year. More importantly, for 2018 onwards the ATO 
will draw a much larger group of taxpayers into the RTP regime. 
A measured and timely approach to complying with the RTP 
requirements should help companies and public officers  avoid 
penalties and the risk that the ATO would draw adverse inference 
against the potential tax risk.
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Chevron discontinued its application for special leave

On August 15, 2017, Chevron discontinued its application 
for special leave to appeal to the High Court against the 
decision of the Full Federal Court in Chevron Australia 
Holdings Pty Ltd v Commissioner of Taxation [2017] 
FCAFC 62.

In short, the Full Federal Court disallowed a deduction claimed 
by Chevron with respect to interest incurred on loans provided to 
Chevron by a related company resident in the United States. The basis 
for the disallowance was that the interest rate applied to the loans 
exceeded the arm’s length rate. Therefore, the deductions claimed 
were excessive.

Please refer to the July 2017 edition of this newsletter for a more 
substantive summary of the decision and its implications.

PwC observation:
This decision signals taxpayers to review their cross-border 
financing arrangements and to demonstrate a comprehensive 
narrative of the commercial imperatives and circumstances that 
support the interest rate applied.
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Brazil

Tax Authorities issue new guidance on 
the disclosure of final beneficiaries in 
Brazilian corporate taxpayer register

On August 15, 2017, the Brazilian Tax 
Authorities (RFB) issued Normative 
Instruction (NI) no. 1729/2017, which 
updates the obligation to disclose the 
final beneficiaries in the corporate 
taxpayer register.

Previously, NI no. 1634/2016 established the 
obligation to disclose information related to final 
beneficiaries in the corporate taxpayer register 
(CNPJ). According to the legislation, the term 
‘final beneficiary’ refers to (i) an individual who 
ultimately, either directly or indirectly, holds, 
controls or significantly influences an entity or 
(ii) an individual on whose behalf a transaction 
is undertaken. A shareholder is deemed to have 
significant influence if it (i) owns more than direct 
or indirect 25% of the entity’s capital stock or (ii) has 
the ability to influence the decision-making and elect 
or appoint members of the entity’s management.

NI no. 1729/2017, recently issued, clarifies that the 
disclosure of the final beneficiaries can be made 
up to 90 days from the date of the register in the 
CNPJ. This term may be extended for another 90 
days, upon request. In addition, the supporting 
documentation should be submitted online.

Foreign entities registered in Brazil before July 
1, 2017 will have until December 31, 2018 to 
comply with the disclosure obligation and submit 
the supporting documents. Note that if an entity 
updates its CNPJ before December 31, 2018 for any 
other reason, the disclosure obligation will arise at 
the date of such change.

Brazil

BRICS sign Memorandum of 
Cooperation in Tax Matters

Tax authority leaders for the five BRICS 
countries (Brazil, Russia, India, China, and 
South Africa) signed a Memorandum of 
Cooperation in Tax Matters on July 27, 2017.

This landmark document shows the commitment 
of the countries to implement the G20 tax agenda, 
including the BEPS project and the AEoI, in order 
to foster economic growth and counteracting tax 
avoidance and aggressive tax planning.

PwC observation:
Foreign MNEs registered in the CNPJ are 
encouraged to monitor the updates regarding 
the disclosure of information and to provide the 
information within the required deadlines.

PwC observation:
Note that, over the last year, Brazil has 
introduced tax rules to comply with the BEPS 
minimum standards, and it has recently filed a 
request to become member of the OECD.
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Ireland

Ireland publishes an independent review of the 
Corporation Tax Code

In autumn 2016, the Irish government, in conjunction with 
the announcement that it would appeal the Apple State Aid 
decisions, commissioned an independent review of Ireland’s 
corporation tax code. This report was released on September 
12, 2017.

Background
The terms of reference stated that the review would focus on:

• achieving the highest international standards in tax transparency, 
including in the automatic EoI on tax rulings with other relevant 
jurisdictions; enhancing global tax transparency should benefit 
developing countries

• ensuring that the corporation tax code does not provide preferential 
treatment to any taxpayer

• further implementing Ireland’s commitments under the OECD’s BEPS 
project to tackle harmful tax competition and aggressive tax planning

• delivering tax certainty for business and maintaining the 
competitiveness of Ireland’s corporation tax offering

• maintaining the 12.5% rate of corporation tax, and
• the role and sustainability of corporation tax receipts.

A public consultation was held as part of the review which PwC 
Ireland engaged in, both as an individual firm and as a member of 
representative groups.

The report’s over-arching message is that the current corporate tax 
system is transparent and appropriate for enterprise in Ireland. While 
it is important to note that the report and its recommendations are 
non-binding, the Irish Department of Finance likely will give it due 

consideration. In welcoming the report, the Minister for Finance stated 
that the ‘review provides a clear road map and timeframe for Ireland to 
implement important international reforms’.

The report confirms that the Irish corporation tax code is fair, competitive, 
sustainable, and certain. This reaffirms the government’s position that 
Ireland will ‘play fair but play to win’ when supporting and attracting 
investment from a tax policy perspective.

The report is set against the backdrop of a number of EU directives 
and agreements reached during the BEPS project. As such, the 
recommendations include few surprises.

Companies should view all proposed changes in a holistic manner, rather 
than looking at any given proposal in isolation. That way, they will ensure 
that appropriate decisions are made for the medium- to long-term and 
all Irish and international developments are taken into account over the 
coming years.

Three key recommendations
1. Modernize Transfer Pricing: The report recommends that Ireland 
should update its transfer pricing rules to follow the current (2017) OECD 
transfer pricing guidelines. The Irish rules currently reference the 2010 
guidelines In conjunction, it recommends that transfer pricing should 
apply to all transactions, including non-trading transactions (which would 
include interest-free loans), capital transactions and transactions of small 
and medium-size entities. Furthermore, the report recommends that 
Ireland adopt the transfer pricing documentation requirements set out as 
part of BEPS Action 13.

From a timing perspective, the report recommends that Ireland make these 
changes by the end of 2020. Given the number of measures that Ireland 
must introduce in the coming years as a result of BEPS / the European 
Commission’s Anti-Tax Avoidance Directive (ATAD), it appears unlikely 
that the Department of Finance would move in advance of that date.

2. Intellectual Property Regime: The report recommends recalibrating 
Ireland’s existing intellectual property regime to ensure smoothing 
of corporate tax revenues over time. The recommendation is for the 
reintroduction of a cap such that, in any given year, only 80% of income 
could be offset by intellectual property amortisation and related financing 
expenses. Any excess deductions would be carried forward to subsequent 
years without limit. Hence this proposal would likely not impact a 
company’s effective tax rate, but it could affect cash taxes in any given year. 

The Minister for Finance likely will introduce this cap in the upcoming 
Budget. However, it is currently unclear as to whether the cap will apply 
to all intellectual property (as the report suggests) or only to intellectual 
property acquired after a future date.

3. Competitive Territorial Regime: In line with ATAD, Ireland must 
introduce a CFC regime by 2019. The report recommends that Ireland 
move to a territorial tax system and / or enhance its foreign tax credit 
regime to maintain its international competitiveness.

The report’s other recommendations either do not require significant 
change or are merely calls for Ireland to maintain its current commitment 
to implement BEPS / EU initiatives.

See our PwC Insight for more detail.

PwC observation:
The report recommends proactive consultation as this would 
enhance certainty and better inform policy making. In his 
statement, the Minister said that he will launch such a consultation 
process on Budget day.

Overall, the key message coming out of this extensive and broad 
ranging review is an approval of Ireland’s corporate tax regime 
from both a competitiveness and fairness perspective.

Denis Harrington
PwC Ireland
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E: denis.harrington@ie.pwc.com
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Portugal

End of bearer shares

Decree-Law 123/2017, dated September 25, 2017 regulates 
the conversion of bearer shares into nominative shares. 
This decree follows the publication of Law 15/2017 of May 
3, 2017 that forbid the issuance of bearer shares effective 
May 4, 2017. Now only nominative shares (identifying 
the respective holder) are allowed. Existing bearer shares 
must be converted into nominative by early November 
2017. After that date, any bearer shares that have not been 
converted into nominative cannot be traded. Among other 
implications, the right to receive profits from bearer shares 
is suspended.

PwC observation:
Portugal has introduced in its domestic law another important 
measure aimed at increasing tax transparency and implementing 
measures to fight money laundering and terrorist financing.
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CJEU’s first judgment as court of arbitration in a 
double tax treaty dispute

Under the Austria - Germany DTT, if the competent 
authorities do not reach agreement within three years in a 
mutual agreement procedure, then a taxpayer can request 
that the Contracting States submit a dispute to the Court of 
Justice of the European Union (CJEU) under the arbitration 
procedure pursuant to Article 273 TFEU.

In the case at hand, an Austrian bank acquired participation 
certificates from a German bank with certain conditions. Pursuant to 
Art. 11 par. 1 of the DTT, interest payments may be taxed only by the 
state of residence of the beneficial owner of the interest payments. 
Under Art. 11 par. 2 of the DTT, income from rights or debt claims 
with profit participation also can be taxed in the source state, and the 
residence state is required to credit the tax levied in the source state.

The CJEU ruled on September 12, 2017 that the concept of ‘debt-
claims with participation in profits’ must be interpreted according to 
the methods proper to international tax law. According to the CJEU, 
the ordinary meaning of the term ‘participation in profits’, in both 
everyday language and the most commonly accepted accounting 
conventions refers to an acceptance which implies, in principle, 
the object of receiving a share in the positive income of the annual 
operations of an undertaking. Furthermore, Art. 11 par. 2 of the DTT 
lists three financial instruments intended to illustrate the term’s 
meaning. The common characteristics of these instruments are that 
their remuneration is supposed to vary according to the annual profits 
of the issuer. The CJEU further stated that the criteria allowing for 
derogation from the agreed allocation powers of taxation in Art. 11 
par. 1 of the DTT must be given a strict interpretation.

For more details on the case, see our PwC Newsletter.

PwC observation:
The concept of ‘debt-claims with participation in profits’ referred 
to in Art. 11 par. 2 of the DTT must be interpreted as excluding 
certificates such as those at issue in the present case. Austria thus 
has the exclusive taxation right regarding interest payments in 
connection with those certificates. Note that the CJEU did not 
decide on a refund of the German-source taxation but referred the 
case back to the competent authorities in Austria and Germany to 
draw the proper inferences from the present judgment.
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Austria
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Austria
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EU

EU proposes mandatory disclosure of tax information 
for reportable cross-border arrangements

The European Commission (EC) published a draft Directive 
on June 21, 2017 entitled Proposal for a Council Directive. 
The Directive amends Directive 2011/16/EU with regard 
to mandatory AEoI in taxation and related to reportable 
cross-border arrangements. This would amend further 
(and for the fifth time) the EU’s Directive on administrative 
cooperation in taxation. The draft Directive would impose 
mandatory reporting by taxpayers and intermediaries to 
the tax administrations of EU Member States for various 
cross-border transactions and arrangements. It also 
addresses the consequent AEoI on those transactions and 
arrangements across the EU.

This follows a prior consultation, to which a wide range of stakeholders 
(including PwC) responded, addressing aspects of what is perceived 
as aggressive tax planning, often facilitated, many believe, by 
intermediaries. The EC’s actions respond to pressure from the 
European Parliament to disincentivize taxpayer use of what it regards 
as aggressive tax planning schemes and the intermediaries that 
advise taxpayers on such schemes. On May 25, 2016, the Council 
(Member States) also invited the EC ‘to consider legislative initiatives 
on mandatory disclosure rules inspired by Action 12 of the…OECD…
BEPS project’.

The quarterly AEoI between tax authorities envisaged to take effect 
from January 1, 2019 is based on domestic disclosure regimes that 
gather details on transactions involving one or more taxpayers in the 
EU, or at least one intermediary in the EU. These mandatory disclosure 
regimes (MDRs) would be similar to domestic MDRs currently 
operating in the United Kingdom, Ireland, and Portugal.

A Member State may argue that some current elements of the EC’s 
proposals potentially may contravene EU law and therefore might need 
amending. Elements could create a restriction on the free movement 
of capital or be deemed to disproportionately burden intermediaries/
taxpayers. Other elements might need to be restricted to wholly 
artificial arrangements in order to comply with EU law. Further 
clarification also is needed on the alignment with the EU’s general 
principle of legal certainty.

See our PwC Tax Policy Bulletin which addresses the package as a 
whole, the cross-border arrangements and hallmarks that trigger a 
disclosure, the person that needs to disclose and the consequences for 
business, what information must be disclosed/exchanged and when, 
the potential penalties, the legislative process/timeline and the EU law 
issues to consider.

PwC observation:
A minimum harmonized level of mandatory tax disclosure in 
each EU Member State likely will be adopted in the near future. 
Much of the reported information then will be shared with all 
other EU Member States’ competent tax authorities via a central 
EU-level database.

The breadth of transactions covered likely will be large. There will 
be potential reporting responsibilities for both taxpayers and a wide 
range of intermediaries.

Taxpayers, intermediaries, and tax administrations will desire 
directives that are practical, address the underlying concerns, 
and do not overreach. Therefore, taxpayers or intermediaries can 
discuss any specific concerns with individual Member States, since 
each ultimately will have to agree to the directive.
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OECD final report on branch mismatch structures

The OECD on July 27, 2017, released its report, 
‘Neutralising the Effects of Branch Mismatch Arrangements 
Action 2’. The report recommends domestic law changes 
to neutralize the effect of certain payments or deemed 
payments involving branches. The report expands the final 
BEPS Action 2 paper, ‘Neutralising the Effects of Hybrid 
Mismatch Arrangements’, issued on October 5, 2015.

This additional report turns the 30 pages of the August 2016 discussion 
draft into 104 pages of detail. It still identifies the same five basic types 
of branch mismatch arrangements targeted, but it adjusts some of the 
recommendations and incorporates some of the comments. There are 
more illustrations and examples, running through the identification of 
a mismatch and the recommended adjustments necessary.

These recommendations are not a minimum standard, but some 
countries may choose to adopt all or part of them. Furthermore, 
companies will have to consider carefully whether any of their current 
arrangements may be adversely affected.

The level of complexity involved in these branch hybrid rules, 
added to the existing complexity already found in the BEPS Action 2 
recommendations, suggests that some countries may find it difficult to 
introduce them in full. As with the original report, there remains the 
risk of economic double taxation or inconsistent application, thereby 
impacting other tax, commercial or regulatory outcomes.

See our PwC Insight for more detail.

PwC observation:
These rules intend to neutralize comprehensively any mismatch in 
tax outcomes arising from the use of branch structures. The OECD 
states that it seeks to ensure that the branch mismatch rules and 
hybrid entity/ instrument rules will operate together in a coherent 
and coordinated way.

As these branch hybrid rules have developed, they have become 
increasingly complex. Given the nature of branches, some 
complexity appears inevitable. Indeed the report’s length is in part 
due to attempts to clearly explain and illustrate a number of the 
concepts. As with the main hybrid rules, there appears to be a risk 
of economic double taxation or impact on other tax, commercial, 
or regulatory outcomes through inconsistent application of the 
recommendations.

Companies should consider carefully whether any of their current 
arrangements may be affected adversely by these branch mismatch 
rules if adopted by relevant countries.
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The Hong Kong - Saudi Arabia DTT has been signed 

Hong Kong signed a DTT with Saudi Arabia on August 24, 
2017, bringing the number of DTTs signed by Hong Kong to 
38. The Hong Kong - Saudi Arabia DTT has not yet entered 
into force as the completion of ratification procedures are 
pending on both sides.

Treaties
Hong Kong

PwC observation:
Hong Kong currently does not impose any WHT on dividends 
and interest paid to non-residents. In addition, the WHT rate on 
royalties under Hong Kong domestic law (4.95%) is lower than that 
under the Hong Kong - Saudi Arabia DTT (5% or 8%). Therefore, 
the DTT’s major benefits for Saudi Arabian resident corporations 
investing in Hong Kong will be the protection against Hong Kong 
profits tax exposure, as long as their business activities carried out 
in Hong Kong do not create a PE in Hong Kong.

http://www.pwc.com/gx/en/tax/newsletters/international-tax-services/index.jhtml
https://www.pwc.com/gx/en/services/tax/tax-publications-subscription-form.html


 www.pwc.com/its

Tax treaties with the Ivory Coast Republic of São Tomé 
e Príncipe enter into force

Tax treaty with the Ivory Coast enters into force
As per Notice 108/2017 published in the Official Gazette dated 
September 8, 2017, Portugal and the Ivory Coast have concluded 
the necessary formalities of the tax treaty signed between the two 
countries. The tax treaty has entered into force on August 18, 2017, 
and it applies from January 1, 2018 onwards. This tax treaty limits 
the tax withheld at source to 10% on dividends, 10% on interest, 
and 5% on royalty payments.

Tax treaty with the Republic of São Tomé e Príncipe enters 
into force
As per Notice 109/2017 published in the Official Gazette dated 
September 8, 2017, Portugal and the Republic of São Tomé e Príncipe 
have concluded the necessary formalities regarding the tax treaty 
signed between the two countries. The tax treaty has entered into 
force on July 12, 2017 and it applies from January 1, 2018 onwards. 
Under its provision, there is a limitation of the tax withheld at 
source to 15% on dividends (10% if some conditions are met), 10% 
on interest and royalty payments, and 15% on technical services. 
The tax treaty includes an EoI clause in line with the OECD Model 
Tax Convention and also a limitation on benefits clause (based on 
beneficial ownership).

Jorge Figueiredo
Lisbon
T: +351 213 599 618
E: jorge.fiigueiredo@pt.pwc.com

Catarina Nunes
Lisbon
T: +351 213 599 621
E: catarina.nunes@pt.pwc.com

PwC observation:
Part of a strategic action to capitalize the Portuguese enterprises 
and allow them to expand their businesses, the approval of these 
DTTs will grow the Portuguese treaty network, further facilitating 
the investment to and from foreign markets. The agreements for 
the EoI on tax matters will help the efforts against tax fraud and 
evasion. Furthermore, the agreements with blacklisted jurisdictions 
are part of the continuous effort to address tax fraud and evasion 
as well as to comply with international measures on anti-money 
laundering and terrorist financing.

Portugal
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Acronymn Definition

AEoI automatic exchange of financial account information

ATAD European Commission's Anti-Tax Avoidance Directive

ATO Australian Taxation Office

BEPS base erosion and profit shifting

BRICS Brazil, Russia, India, China, and South Africa

CFC controlled foreign companies

CJEU Court of Justice of the European Union

DTT Double tax treaty

EC European Commission

EEA European Economic Area

EU European Union

Holding Coop Holding cooperative

IP intellectual property

IRS Internal Revenue Service

MFN Most Favored Nation

Acronymn Definition

MOF Ministry of Finance

MNE Multinational enterprises

NI Normative Instruction

NID Notional Interest Deduction

OECD Organisation for Economic Co-operation and Development

PE permanent establishments

PIS/PASEP Federal contribution to the financial operations

R&D Research & development

RCBE Beneficial ownership central registry

RFB Brazilian Tax Authorities

RTP Reportable Tax Positions

SGEs Significant Global Entities

TFEU Treaty on the Function of the European Union

WHT Withholding tax

VAT Value added tax

Glossary
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Contact us

For your global contact and more information on PwC’s 
international tax services, please contact:

Shi-Chieh ‘Suchi’ Lee 
Global Leader International Tax Services Network

T: +1 646 471 5315 
E: suchi.lee@us.pwc.com

Geoff Jacobi
International Tax Services

T: +1 202 414 1390
E: geoff.jacobi@us.pwc.com

www.pwc.com/its

At PwC, our purpose is to build trust in society and solve important problems. We’re a network of firms in 157 countries with more than 223,000 people who are committed to delivering quality in 
assurance, advisory and tax services. Find out more and tell us what matters to you by visiting us at www.pwc.com.

This content is for general information purposes only, and should not be used as a substitute for consultation with professional advisors.

© 2017 PwC. All rights reserved. “PwC” refers to the PwC network and/or one or more of its member firms, each of which is a separate legal entity. Please see www.pwc.com/structure for further details.

Design Services 30898 (10/17).

http://www.pwc.com/taxsummaries
http://www.pwc.com/gx/en/tax/newsletters/international-tax-services/index.jhtml
https://www.pwc.com/gx/en/services/tax/tax-publications-subscription-form.html
http://www.pwc.com/taxsummaries
http://www.pwc.com/taxsummaries

	1 Cover
	2 In this issue
	3 Legislation
	4
	5
	6
	7
	8
	9
	10
	11 Judicial
	12
	13
	14
	15 Admin
	16
	17
	18
	19
	20 EU
	21
	22
	23 Treaties
	24
	25 Glossary
	26

	Button 20: 
	Page 1: 
	Page 2: 
	Page 3: 
	Page 4: 
	Page 5: 
	Page 6: 
	Page 7: 
	Page 8: 
	Page 9: 
	Page 10: 
	Page 11: 
	Page 12: 
	Page 13: 
	Page 14: 
	Page 15: 
	Page 16: 
	Page 17: 
	Page 18: 
	Page 19: 
	Page 20: 
	Page 21: 
	Page 22: 
	Page 23: 
	Page 24: 
	Page 25: 
	Page 26: 

	Button 21: 
	Page 1: 
	Page 2: 
	Page 3: 
	Page 4: 
	Page 5: 
	Page 6: 
	Page 7: 
	Page 8: 
	Page 9: 
	Page 10: 
	Page 11: 
	Page 12: 
	Page 13: 
	Page 14: 
	Page 15: 
	Page 16: 
	Page 17: 
	Page 18: 
	Page 19: 
	Page 20: 
	Page 21: 
	Page 22: 
	Page 23: 
	Page 24: 
	Page 25: 
	Page 26: 

	Button 22: 
	Page 1: 
	Page 2: 
	Page 3: 
	Page 4: 
	Page 5: 
	Page 6: 
	Page 7: 
	Page 8: 
	Page 9: 
	Page 10: 
	Page 11: 
	Page 12: 
	Page 13: 
	Page 14: 
	Page 15: 
	Page 16: 
	Page 17: 
	Page 18: 
	Page 19: 
	Page 20: 
	Page 21: 
	Page 22: 
	Page 23: 
	Page 24: 
	Page 25: 
	Page 26: 

	Button 23: 
	Page 1: 
	Page 2: 
	Page 11: 
	Page 12: 
	Page 13: 
	Page 14: 
	Page 15: 
	Page 16: 
	Page 17: 
	Page 18: 
	Page 19: 
	Page 20: 
	Page 21: 
	Page 22: 
	Page 23: 
	Page 24: 
	Page 25: 
	Page 26: 

	Button 82: 
	Page 1: 
	Page 2: 
	Page 3: 
	Page 4: 
	Page 5: 
	Page 6: 
	Page 7: 
	Page 8: 
	Page 9: 
	Page 10: 
	Page 11: 
	Page 12: 
	Page 13: 
	Page 14: 
	Page 15: 
	Page 16: 
	Page 17: 
	Page 18: 
	Page 19: 
	Page 20: 
	Page 21: 
	Page 22: 
	Page 23: 
	Page 24: 
	Page 25: 
	Page 26: 

	Button 83: 
	Page 1: 
	Page 2: 
	Page 3: 
	Page 4: 
	Page 5: 
	Page 6: 
	Page 7: 
	Page 8: 
	Page 9: 
	Page 10: 
	Page 11: 
	Page 12: 
	Page 13: 
	Page 14: 
	Page 15: 
	Page 16: 
	Page 17: 
	Page 18: 
	Page 19: 
	Page 20: 
	Page 21: 
	Page 22: 
	Page 23: 
	Page 24: 
	Page 25: 
	Page 26: 

	Button 1018: 
	Page 1: 
	Page 2: 
	Page 3: 
	Page 4: 
	Page 5: 
	Page 6: 
	Page 7: 
	Page 8: 
	Page 9: 
	Page 10: 
	Page 11: 
	Page 12: 
	Page 13: 
	Page 14: 
	Page 15: 
	Page 16: 
	Page 17: 
	Page 18: 
	Page 19: 
	Page 20: 
	Page 21: 
	Page 22: 
	Page 23: 
	Page 24: 
	Page 25: 
	Page 26: 

	Button 337: 
	Page 1: 
	Page 2: 
	Page 3: 
	Page 4: 
	Page 5: 
	Page 6: 
	Page 7: 
	Page 8: 
	Page 9: 
	Page 10: 
	Page 11: 
	Page 12: 
	Page 13: 
	Page 14: 
	Page 15: 
	Page 16: 
	Page 17: 
	Page 18: 
	Page 19: 
	Page 20: 
	Page 21: 
	Page 22: 
	Page 23: 
	Page 24: 
	Page 25: 
	Page 26: 

	Button 473: 
	Page 1: 
	Page 2: 
	Page 3: 
	Page 4: 
	Page 5: 
	Page 6: 
	Page 7: 
	Page 8: 
	Page 9: 
	Page 10: 
	Page 11: 
	Page 12: 
	Page 13: 
	Page 14: 
	Page 15: 
	Page 16: 
	Page 17: 
	Page 18: 
	Page 19: 
	Page 20: 
	Page 21: 
	Page 22: 
	Page 23: 
	Page 24: 
	Page 25: 
	Page 26: 

	Button 706: 
	Page 1: 
	Page 2: 
	Page 3: 
	Page 4: 
	Page 5: 
	Page 6: 
	Page 7: 
	Page 8: 
	Page 9: 
	Page 10: 
	Page 11: 
	Page 12: 
	Page 13: 
	Page 14: 
	Page 20: 
	Page 21: 
	Page 22: 
	Page 23: 
	Page 24: 
	Page 25: 
	Page 26: 

	Button 7010: 
	Page 1: 
	Page 2: 
	Page 3: 
	Page 4: 
	Page 5: 
	Page 6: 
	Page 7: 
	Page 8: 
	Page 9: 
	Page 10: 
	Page 11: 
	Page 12: 
	Page 13: 
	Page 14: 
	Page 15: 
	Page 16: 
	Page 17: 
	Page 18: 
	Page 19: 
	Page 23: 
	Page 24: 
	Page 25: 
	Page 26: 

	Button 1019: 
	Page 1: 
	Page 2: 
	Page 3: 
	Page 4: 
	Page 5: 
	Page 6: 
	Page 7: 
	Page 8: 
	Page 9: 
	Page 10: 
	Page 15: 
	Page 16: 
	Page 17: 
	Page 18: 
	Page 19: 
	Page 20: 
	Page 21: 
	Page 22: 
	Page 23: 
	Page 24: 
	Page 25: 
	Page 26: 

	Button 7028: 
	Page 1: 
	Page 2: 
	Page 3: 
	Page 4: 
	Page 5: 
	Page 6: 
	Page 7: 
	Page 8: 
	Page 9: 
	Page 10: 
	Page 11: 
	Page 12: 
	Page 13: 
	Page 14: 
	Page 15: 
	Page 16: 
	Page 17: 
	Page 18: 
	Page 19: 
	Page 20: 
	Page 21: 
	Page 22: 
	Page 25: 
	Page 26: 

	Button 349: 
	Button 350: 
	Button 351: 
	Button 914: 
	Button 356: 
	Button 919: 
	Button 1000: 
	Button 1003: 
	Button 1006: 
	Button 1007: 
	Button 1049: 
	Button 1088: 
	Button 1050: 
	Button 1089: 
	Button 1051: 
	Button 1055: 
	Button 1091: 
	Button 1092: 
	Button 1052: 
	Button 1056: 
	Button 1053: 
	Button 1041: 
	Button 1042: 
	Button 1057: 
	Button 1045: 
	Button 1084: 
	Button 1085: 
	Button 1086: 
	Button 1097: 
	Button 1087: 
	Button 1098: 
	Button 1090: 
	Button 1093: 
	Button 1106: 
	Button 1095: 
	Button 1096: 
	Button 1094: 
	Button 1020: 
	Button 1021: 
	Button 1022: 
	Button 1099: 
	Button 1023: 
	Button 1100: 
	Button 707: 
	Button 708: 
	Button 1101: 
	Button 709: 
	Button 7011: 
	Button 1102: 
	Button 7012: 
	Button 7013: 
	Button 1108: 
	Button 7014: 
	Button 1107: 
	Button 7015: 
	Button 1105: 
	Button 7029: 
	Button 7030: 
	Button 51: 
	Button 354: 


