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 CJEU Developments 

 

Denmark – CJEU judgment in NN A/S on deductibility of losses incurred by 

resident permanent establishments 

 

On 4 July 2018, the Court of Justice of the European Union (CJEU) issued its judgment in NN 

A/S (C-28/17). The underlying question of the case was whether it was in accordance with the 

freedom of establishment to deny a deduction of a loss incurred by a Danish permanent 

establishment (PE) belonging to a Swedish subsidiary of a Danish parent company in the 

group’s Danish joint taxation. Had the PE belonged to a resident subsidiary instead, the 

incurred losses could have been deducted in the domestic joint taxation. Please note that the 

CJEU judgment in Bevola (C-650/16), which was published on 12 June 2018, was referring to 

the optional international joint taxation scheme in Denmark. 

 

According to the Danish Corporate Tax Act section 31 (2), losses incurred by a resident PE 

cannot be deducted in the Danish joint taxation if they can also be deducted in the state of the 

company that the PE belongs to. NN is the parent company of a Danish group and owns two 

Swedish subsidiaries (SE 1 and SE 2), which both owned a PE in Denmark (respectively PE 1 

and PE 2). PE 2 was transferred to SE 1 so that the two PEs were merged into one PE (PE A). 

From a Danish tax perspective, PE A could depreciate the transferred goodwill, which gave 

rise to a loss in PE A. From a Swedish perspective, however, such depreciation was not allowed 

so the loss could not be deducted for Swedish tax purposes. Although the Swedish subsidiary 

could not deduct the losses, the Danish tax authorities denied the deduction of the losses in 

the Danish joint taxation. 

 

The CJEU considered that there was a difference in treatment since the losses could have been 

deducted if the PE had belonged to a resident company. The CJEU then held that the objective 

of the Danish provision was to avoid double deduction of losses incurred by a resident PE. In 

the light of this objective, the situation of a resident PE belonging to a non-resident company 

was objectively comparable to that of a resident PE belonging to a resident company. The 

difference in treatment was, according to the CJEU, justified by the need to prevent double 

deduction of losses. The denial of deduction of losses, however, went beyond what was 

necessary therefore leading the CJEU to conclude that the Danish rules were in breach of EU 

law. 

 

It follows from the CJEU judgment that losses incurred in Danish PEs shall be tax deductible 

in a Danish joint taxation provided that they could not be deducted in the state of the company 

to which the PE belongs. Danish companies that are jointly taxed with Danish PEs should 

consider applying for a reopening of their tax assessments if a deduction of losses incurred by 

their Danish PEs was denied and these losses could not be deducted at the state of the 

company to which the PE belongs. To the extent that other Member States have rules similar 

http://curia.europa.eu/juris/document/document.jsf?text=&docid=203543&pageIndex=0&doclang=EN&mode=lst&dir=&occ=first&part=1&cid=1039402
http://curia.europa.eu/juris/document/document.jsf?text=&docid=202801&pageIndex=0&doclang=EN&mode=lst&dir=&occ=first&part=1&cid=1039493
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 to the Danish rules, corporations of those states should consider applying for a deduction of 

losses incurred in Denmark. 

-- Søren Jesper Hansen, Martin Poulsen, Anne May Jensen, PwC Denmark; 

martin.poulsen@pwc.com  

 

Germany – CJEU judgment in Dirk Andres (on behalf of Heitkamp BauHolding) 

on German restructuring clause 

 

On 28 June 2018, the Court of Justice of the European Union (CJEU) issued its judgment in 

Andres (on behalf of Heitkamp BauHolding) v Commission (C-203/16 P).  

 

In Germany, loss carry-forwards of corporate income tax payers are completely forfeited if 

more than 50% of the shares are transferred within a period of five years. Due to the financial 

crisis in 2009, Germany introduced a new rule pursuant to which loss carry-forwards could 

be retained if the shares were transferred for the purpose of restructuring the corporate entity 

(restructuring clause). In 2011, the European Commission decided that the restructuring 

clause was selective as it foresaw an exception to the general loss forfeiture rule that was 

applicable in case of a change of ownership. The Commission ordered recovery of the unlawful 

State aid by Decision 2011/527/EU from the taxpayers that had benefited from the 

restructuring clause. Besides the German Government, several corporate income tax payers 

brought actions for annulment of the Commission Decision before the EU’s General Court.  

 

The claim of Heitkamp BauHolding was rejected on 4 February 2016 (case T-287/11). The 

General Court held that (1) Heitkamp BauHolding was directly and individually concerned by 

the Commission Decision and thus had brought an admissible action, but (2) the selectivity of 

the restructuring clause had been correctly defined by the Commission. So the action was 

ruled as unfounded. Heitkamp BauHolding brought an appeal and asked the CJEU to set aside 

the General Court judgment. With respect to the first procedural issue, the CJEU decided that 

an applicant is individually concerned by a Commission Decision if it is affected by that 

Decision by reason of certain attributes which are peculiar to it or a factual situation which 

differentiates it from all other persons. Therefore, in the view of the CJEU, the General Court 

had rightfully found that Heitkamp BauHolding, which had received a ruling from the German 

tax authorities stating that it met the requirements for the application of the restructuring 

clause, was entitled to bring the action for annulment. Examining the second question, the 

CJEU held that the General Court, in considering the loss forfeiture rule to be the reference 

framework, had artificially taken some provisions from a broader reference framework, i.e. 

the loss carry-forward rules. As a consequence, the General Court had defined the reference 

framework too narrowly. This error in the determination of the reference framework vitiated 

the whole selectivity analysis which led the CJEU to uphold Heitkamp’s appeal against the 

General Court’s judgment and the Commission Decision.  

 

The judgment has an impact on German corporate income tax payers who were obliged to 

repay tax benefits resulting from the application of the restructuring clause under the recovery 

mailto:martin.poulsen@pwc.com
http://curia.europa.eu/juris/document/document.jsf?text=&docid=203426&pageIndex=0&doclang=EN&mode=lst&dir=&occ=first&part=1&cid=1032313
http://curia.europa.eu/juris/document/document.jsf?text=&docid=174111&pageIndex=0&doclang=EN&mode=lst&dir=&occ=first&part=1&cid=420396


 

 

PwC EU Tax News Page 5 

  

 order in Commission Decision 2011/527/EU. The CJEU judgment affects taxpayers who 

suffered a loss forfeiture after a change of ownership performed for restructuring purposes. 

As this State aid Decision of the Commission was annulled by the CJEU, the recovery payment 

requests are unlawful. Hence, taxpayers should apply for a correction of their tax assessments 

and a refund of the taxes paid (including interest). Furthermore, losses that were forfeited 

after the issuance of the Commission Decision can be restored under Section 34 para. 6 of the 

German Corporate Income Tax Act.  

 

Whilst this judgment is an important decision in the often difficult question of how to 

determine the correct reference framework in fiscal State aid cases, it unfortunately does not 

really provide much guidance on how to approach that question in particular cases and 

therefore this is an area that is likely to remain the subject of much debate going forward. 

-- Arne Schnitger, Björn Bodewaldt, and Franziska Leich, PwC Germany; 

arne.schnitger@pwc.com  

 

 

Back to top 

 

 

National Developments 

 

Hungary – Summary of CJEU referrals by national courts 

 

 Status update on Hervis Sport concerning the surtax for years 2010-2012 

 

Between the years 2010 – 2012, companies active in selected sectors (namely the retail, 

telecom and the energy sectors) were subject to a special surtax in Hungary. This surtax was 

contested under EU law several times, with Hervis Sport (C-385/12) being the most notable 

one. Hervis, a retailer in Hungary, alleged that the surtax was contrary to the freedom of 

establishment (Art. 49 TFEU) as it indirectly discriminated against foreign retailers.  The 

CJEU ruled on the case in March of 2014 ultimately ruling that its two main features (a 

progressive nature and the consolidation rules) discriminated against foreign held retailers.  

Hervis was recently awarded a refund of the surtax corresponding to one of these features (a 

small part of its tax payable relating to the consolidation rule).  

 

 Vodafone Magyarország (C-75/18) 

 

Recently, the Municipality Court of Budapest referred questions to the CJEU in respect of an 

ongoing litigation relating to a telecom service provider in Hungary. The questions referred 

are somewhat different to those addressed in the Hervis case.  The questions relate to indirect 

discrimination based on the freedom of establishment but concern only the progressivity of 

the system and the fact that the actual tax burden effectively fell on foreign-owned taxpayers 

mailto:arne.schnitger@pwc.com
http://curia.europa.eu/juris/document/document.jsf?text=&docid=147342&pageIndex=0&doclang=EN&mode=lst&dir=&occ=first&part=1&cid=428173
http://curia.europa.eu/juris/liste.jsf?language=de&num=C-75/18
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 (and not the consolidation feature as the taxpayer here was not subject to the consolidation 

rule).  The local court also asked if the highly progressive tax on turnover may go against the 

EU State aid rules or alternatively the additional turnover tax prohibition contained within 

the EU VAT directive. 

 

 Tesco-Global Áruházak (C- 323/18) 

 

Subsequently, another referral was made by the Municipal Court of Budapest concerning a 

Hungarian retailer.  The questions raised are identical to the one included in the Vodafone 

case with the only difference being that they now relate to a Hungarian retailer and, therefore, 

the surtax is levied at a somewhat different rate.  Please note that there is an additional 

question relating to the judicial practice of the Hungarian Supreme Court that requires that 

similar EU based arguments should be made prior to a tax audit and should be initiated by 

the taxpayer. This means that EU arguments may not be raised in all other situations based 

on the equivalence and effectiveness of EU law. 

 

 Third referral (undisclosed taxpayer) 

 

Finally, a third referral (taxpayer not yet publicly disclosed) has been made by the Municipal 

Court of Budapest around the penalties levied under the contested advertisement tax 

legislation.  The court asked if the penalties levied for the non-registration with the Hungarian 

tax office for advertisement tax purposes are substantially higher in practice for foreign 

taxpayers than in the case of domestic taxpayers, who are virtually automatically registered 

by virtue of being established in Hungary. 

-- Bálint Gombkoto, PwC Hungary; balint.gombkoto@pwc.com  

 

Spain – Supreme Court decision on Fokus Bank claim  

 

On 27 July 2018, the Spanish Supreme Court released a decision admitting the appeal lodged 

by a US fund, which filed a so-called “Fokus Bank” claim for the potential infringement of the 

free movement of capital (Art. 63 TFEU) applicable between EU Member States and third 

countries. The appeal concerned a withholding tax suffered by the US fund during the fiscal 

year 2009 (Q4) which was levied at a higher tax rate (18%) as compared to the reduced rate 

(1%) applicable to Spanish investment companies. 

 

The hearing will therefore concern a US “Fokus Bank” claim, which will create a binding 

precedent considering that the Spanish Supreme Court has not ruled on this issue yet. In this 

regard, the Supreme Court will decide on the following:  

 

 Whether the comparability test between US and Spanish investment funds should be 

made taking into account the Spanish domestic legislation or EU Directive 

http://curia.europa.eu/juris/liste.jsf?language=en&num=C-323/0
mailto:balint.gombkoto@pwc.com
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 2009/65/EC relating to undertakings for collective investment in transferable 

securities (UCITS Directive, or former EU Directive 85/611/EC); 

 Whether the exchange of information clause included in the tax treaty between Spain 

and the US, dated 1990, is valid in order to obtain information about the funds for the 

above-mentioned purposes. 

 

In other words, the Supreme Court will rule on two issues often disputed by taxpayers with 

the Spanish tax authorities. It is expected that the Supreme Court will issue its judgment in a 

best case scenario within the next twelve months (or alternatively within eighteen to twenty-

four months). 

-- Antonio Puentes and Roberta Poza, PwC Spain; roberta.poza.cid@es.pwc.com 

 

Switzerland – Tax reform proposal update 

 

The Swiss Tax Reform Proposal (Tax Proposal 17) continues to progress at full speed: the two 

chambers of the Swiss Parliament (State Council & National Council) have achieved an aligned 

position and the final vote of the bill is scheduled for 28 September 2018. 

 

All technical elements have in the meantime been successfully resolved. Some adjustment 

proposals (which, if adopted, might have had a negative impact to foreign quoted companies 

that had migrated to Switzerland during the last decade) were rejected while some additional 

technical amendments have been approved to better protect such companies and maintain 

Switzerland's attractiveness as a reliable and competitive business and tax location.  

 

The content of the tax reform (including among other elements the introduction of a patent 

box, a R&D super deduction, a notional interest deduction for certain cantons and rules 

regarding treatment of hidden reserves) is thus supported by all major parties, the Swiss 

business community and the cantons, which have made substantial efforts to obtain also the 

support of cities and communes. Nevertheless, some minority parties have announced their 

intention to call a referendum. (NB: a referendum may be called within 100 days after the final 

bill is formally published, and would trigger a public vote to be held during the first half of 

2019). 

-- Armin Marti and Anna-Maria Widrig Giallouraki, PwC Switzerland; 

armin.marti@ch.pwc.com  

  

United Kingdom – Prudential Assurance Company Limited v HM Revenue & 

Customs Commissioners (HMRC) [2018] UKSC 39 

 

On 25 July 2018, the UK Supreme Court delivered its judgment in this long-running litigation 

concerning the contravention of the free movement of capital (Article 63 TFEU) by the UK’s 

historic (spent) legislation in respect of the taxation of UK-resident companies on dividends 

from foreign portfolio shareholdings (broadly, shareholdings of less than 10%) and on onward 

mailto:roberta.poza.cid@es.pwc.com
mailto:armin.marti@ch.pwc.com
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 distributions to their shareholders.  As the Supreme Court is the UK’s final court of appeal, no 

further appeal is available to either party against this judgment. 

 

Along with the still ongoing Franked Investment Income (FII) Group Litigation (which 

involves similar issues regarding taxation of dividends from participations – broadly 

shareholdings greater than 10%), the case concerns corporation tax unlawfully charged on 

foreign dividends received by UK-resident companies between 1 January 1973 and 30 June 

2009, and advance corporation tax unlawfully charged on onward dividends paid by them 

between 1 January 1973 and 5 April 1999. The amounts repayable by HMRC comprise tax 

charged on dividends going back all the way to 1973, when the UK joined the EEC, because 

the claims were under the law of restitution for ‘mistake’, where the lawfully applicable 

limitation period (at the time when the claims were brought) was 6 years from the date when 

the claimant could with reasonable diligence have discovered the mistake. In the context of 

the FII litigation that date has been held by the UK courts to be 12 December 2006, the date 

of the CJEU’s judgment in the first reference in the FII litigation (C-446/04).  Attempts by the 

UK Government to exclude EU repayment claims (“San Giorgio claims”) relating to direct 

taxation from benefiting from this extended limitation period failed when, in December 2013, 

the CJEU held in the third reference in the FII litigation (C-362/12) that the legislation 

introduced for this purpose breached the principles of ‘effectiveness’, ‘legal certainty’ and 

‘legitimate expectations’ by failing to include a reasonable transitional period. 

  

In the Supreme Court, HMRC appealed against the decision of the Court of Appeal. 

 

HMRC’s appeal failed on most of the substantive tax issues. The main issue concerned the 

application of the CJEU’s judgment of 13 November 2012 in the second reference in the FII 

litigation (C-35/11) to the UK corporate taxation of portfolio dividends. The UK legislation 

accorded complete exemption from corporation tax to dividends from UK-resident 

companies, but charged corporation tax on dividends from shareholdings of less than 10% in 

non-resident companies at the full corporation tax rate minus credit only for foreign 

withholding taxes (WHT) on the dividends. The Supreme Court upheld the Court of Appeal’s 

decision that in order to remedy the difference in treatment constituting the breach of the free 

movement of capital, the UK Government is required to give credit against UK tax for at least 

the ‘foreign nominal rate’ of tax (FNR) on the underlying profits out of which the dividends 

were paid. The UK tax lawfully chargeable was therefore tax at the UK rate minus the FNR 

(and minus foreign WHT paid on the dividends). The UK Government must make repayment 

to the company of all tax charged in excess of this.   

 

However, HMRC’s appeal succeeded in relation to interest. The UK legislation requires 

HMRC to pay the taxpayer ‘simple’ interest at specified rates from time to time on the overpaid 

tax, to run from the date of payment to the date of repayment. The High Court in the present 

case, and the Court of Appeal in the Littlewoods VAT case, had held that the English law of 

restitution (if applicable) required the payment of ‘compound’ interest. The Court of Appeal 

in Littlewoods held further that EU law itself likewise required payment of compound interest 

http://curia.europa.eu/juris/document/document.jsf?text=&docid=66367&pageIndex=0&doclang=EN&mode=lst&dir=&occ=first&part=1&cid=1038192
http://curia.europa.eu/juris/document/document.jsf?text=&docid=145536&pageIndex=0&doclang=EN&mode=lst&dir=&occ=first&part=1&cid=1038312
http://curia.europa.eu/juris/document/document.jsf?text=&docid=131869&pageIndex=0&doclang=EN&mode=req&dir=&occ=first&part=1&cid=1038416
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 in order to provide the ‘adequate indemnity’ which the CJEU held was required in Littlewoods 

Retail (C-591/10); this latter point was, however, reversed by the Supreme Court in 

Littlewoods on 1 November 2017, holding that simple interest was sufficient to provide an 

adequate indemnity. HMRC argued that, contrary to the High Court’s and Court of Appeal’s 

earlier judgments, compound interest was not required under the English law of restitution 

either. The Supreme Court allowed HMRC’s appeal, holding that only simple interest is 

required to be paid.   

 

Prudential is a test claimant under a Group Litigation Order (the CFC and Dividend GLO).  

There are multiple other claimants under the CFC and Dividend GLO and under the FII GLO, 

and the total amounts of tax reclaimed run to many £ billions. Since the very substantial tax 

required to be repaid goes all the way back to 1973, including periods of very high interest 

rates, this judgment that HMRC are not required to ‘compound’ the interest hugely reduces 

the total amounts required to be paid by the UK government. 

 

PwC represent a number of the claimants in this litigation (though not Prudential itself). 

-- Peter Halford, PwC UK, peter.halford@pwc.com 

 

 

Back to top 

 

 

EU Developments 

 

EU – ECOFIN 6-monthly progress report for the June 2018 European Council 

meeting on Tax Issues 

 

Published on 27 June 2018, this 6-monthly update report provides an overview of the progress 

achieved in the ECOFIN Council during the term of the Bulgarian EU Presidency (first half of 

2018), as well as an overview of the state of play of the most important dossiers under 

negotiation in the area of taxation, and an update of the EU Council Presidency’s Tax Policy 

Roadmap (previously referred to as ‘EU BEPS Roadmap’ in the period 2014-2018).  

 

The 6-monthly EU Presidency report covers: 

A. Initiatives in the area of EU tax law  

 Building a fair, competitive and stable corporate tax system for the EU  

a) Common Corporate Tax Base (CCTB)  

b) Common Consolidated Corporate Tax Base (CCCTB)  

 Mandatory Disclosure and Exchange rules on Reportable Cross-border Tax 

Arrangements 

 Interest and Royalties Directive (IRD) recast  

 Digital taxation package 

http://curia.europa.eu/juris/document/document.jsf?text=&docid=125224&pageIndex=0&doclang=EN&mode=lst&dir=&occ=first&part=1&cid=1038635
mailto:peter.halford@pwc.com
http://data.consilium.europa.eu/doc/document/ST-10322-2018-INIT/en/pdf
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  Developments at international level with regard to digital taxation 

 EU anti-fraud and tax information exchange agreement with Liechtenstein and other 

non-EU countries (Andorra, Monaco, San Marino and Switzerland) 

 Council conclusions on the "EU standard provision on good governance in tax matters 

for agreements with third countries" 

 Value added tax (VAT) 

 The common system of Financial Transaction Tax (FTT) 

 

B. Tax Policy Coordination  

 Important work in the area of tax policy coordination (outside of the scope of EU 

legislation in tax area) has been taken forward, as set out below.  

a) Code of Conduct Group (business taxation)  

b) International developments  

c) Tax in non-tax dossiers  

-- Bob van der Made, PwC Netherlands; bob.vandermade@pwc.com 

 

EU – Code of Conduct Group (Business Taxation): Work Programme under the 

Austrian EU Council Presidency   

 

The Code Group agreed on its Work Programme for the second half of 2018 under the 6-

monthly rotating Austrian EU Council Presidency meeting of 24 July 2018:  

 

I. Transparency of the Code of Conduct Group work  

 The Code Group will discuss the publication of past documents on Member States' 

individual measures (agreed description and final assessment).  

 It will also discuss modalities for increasing transparency of the discussions held 

among Member States.  

 

II. Monitoring of standstill and the implementation of rollback  

 The Code Group will continue reviewing the tax measures notified by Member States 

under the standstill and rollback process in 2017 and 2018, giving priority to the 

notional interest deduction regimes. In particular:  

o Agreed descriptions of the following regimes: BE018, HR011, HR012, LT006, 

LT007, RO008 and SK008;  

o Draft assessment of the following regimes: CY020, IT019, MT014, PL006, 

PT018 and SK007.  

 A new round of standstill and rollback notifications for the year ending on 31 

December 2018 will be launched for review in 2019.  

 The Code Group will furthermore monitor the rollback of the following harmful 

regimes:  

o IP regimes that should comply with the modified nexus approach: ES021, 

ES022, ES023 and FR053.  

mailto:bob.vandermade@pwc.com
http://data.consilium.europa.eu/doc/document/ST-11462-2018-INIT/en/pdf
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 o Any other regimes, as appropriate.  

 

III. Links with third countries  

 The Code Group will continue monitoring the implementation of the commitments 

made by other jurisdictions in the context of the EU list of non-cooperative 

jurisdictions for tax purposes.  

 The Code Group will also aim at agreeing:  

o a draft amendment to the 'Criteria for screening jurisdictions with a view to 

establishing an EU list of non-cooperative jurisdictions' regarding future 

criterion 1.4 on beneficial ownership;  

o a draft guidance on criterion 3.2 on the implementation of anti-BEPS 

minimum standards.  

 Furthermore, a proposal to extend the geographical scope of the EU listing exercise 

will be examined, in line with the approach agreed at the Code Group meeting of 31 

May 2018.  

 

IV. Anti-abuse and defensive measures  

 The Code Group will aim at agreeing a draft guidance on coordinated defensive 

measures in the tax area against listed jurisdictions.  

 

V. Monitoring the implementation of agreed guidance  

 The Code Group will continue monitoring the implementation of the 2000 Guidance 

on rollback and standstill by agreeing a questionnaire and collecting Member States' 

responses in respect of:  

1) Finance branches;  

2) Holding companies;  

3) HQ companies.  

 

VI. Update/revision of the 1997 mandate  

 The Code Group will hold a discussion with the aim to provide an input to the 

Council’s High-Level Working Party on a possible revision/update of its December 

1997 mandate.  

 

VII. Organisation of work  

 Organising four one-day meetings (on 24 July, 21 September, 12 October and 15 

November 2018) to enable the Code Group to provide a report before the end of the 

Austrian Presidency.  

 The Austrian EU Council Presidency will furthermore organise three meetings of the 

subgroup on third countries to progress work on work items falling within its remit. 

-- Bob van der Made, PwC Netherlands; bob.vandermade@pwc.com 

 

Back to top 

mailto:bob.vandermade@pwc.com
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 Fiscal State aid 

 
Luxembourg – Non-confidential version of EU Commission’s final decision on 

GDF Suez (now Engie) published 

 

On 20 June 2018 the European Commission issued a press release concerning its final 

decision in the State aid investigation into tax rulings granted by the Luxembourg tax 

authorities to GDF Suez group (now Engie) (the Group) in relation to the treatment of certain 

financing transactions. The Commission considered that the Group received an undue 

advantage and requested recovery of up to EUR 120 million of tax.  

 

On 4 September 2018, the Commission published the non-confidential version of the final 

decision adopted on 20 June 2018, which is available under the case number SA.44888 on 

the DG competition website. 

-- Bob van der Made, PwC Netherlands; bob.vandermade@pwc.com 

 

Spain – CJEU sets aside EU General Court’s judgment in Spanish tax lease 

system 

 

On 25 July 2018, the Court of Justice of the European Union (CJEU) handed down its 

judgment in the former Spanish tax lease system (STLS) State aid case Commission v Spain 

and Others (C-128/16 P), setting aside the earlier judgment of the GC of the European Union 

(GC) in Joined Cases T-515/13 and T-719/13. 

 

In its decision of 17 July 2013, the European Commission (EC) concluded that the STLS 

constituted State aid, which was partially incompatible with the internal market. The EC’s 

procedure was based on a number of complaints, which alleged that the STLS allowed 

maritime shipping companies to benefit from a 20%- 30% price reduction when purchasing 

vessels constructed by Spanish shipyards. The STLS involved an ad hoc structure organised 

by a bank, which acted as an intermediary between a maritime shipping company and a 

shipyard. In particular, each vessel order involved a shipping company, a shipyard, a bank, a 

leasing company, and an Economic Interest Grouping (EIG) formed by the bank and investors 

who jointly purchased shares in the EIG. The operation of the STLS involved five separate 

Spanish tax measures, which, when combined, enabled the EIG to benefit from early and 

accelerated depreciation of the leased vessel applied under the ordinary corporate income tax 

system. This generated significant tax losses for the EIG, which due to the EIG being 

transparent for tax purposes, were deductible from the investors’ own revenues pro rata to 

their shares in the EIG. When the EIGs elected for the tonnage tax system they would be tax 

exempt on the capital gains resulting from the sale of the vessel to the shipping company. 

http://ec.europa.eu/competition/elojade/isef/case_details.cfm?proc_code=3_SA_44888
http://ec.europa.eu/competition/index_en.html
mailto:bob.vandermade@pwc.com
http://curia.europa.eu/juris/document/document.jsf?text=&docid=204400&pageIndex=0&doclang=EN&mode=lst&dir=&occ=first&part=1&cid=1041911
http://curia.europa.eu/juris/document/document.jsf?text=&docid=174373&pageIndex=0&doclang=EN&mode=req&dir=&occ=first&part=1&cid=1042065
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 According to the EC, the combined application of the early depreciation and the tonnage tax 

constituted unlawful State aid to the EIGs and their investors. However, on 17 December 2015, 

the GC issued a judgment annulling the EC’s decision. The EC appealed to the CJEU to set 

aside the GC’s judgment. 

 

The CJEU held that the GC had applied Article 107 TFEU incorrectly when it concluded that 

the EIGs could not be beneficiaries of the State aid solely based on their tax transparency, and 

hence only the investors benefitted from the advantages of the STLS. In the CJEU’s view, the 

EIGs should also be considered as undertakings within the meaning of Article 107 TFEU as 

they carried on an economic activity. Even though the advantages were fully transferred to the 

EIGs’ investors, the tax measures at issue were applied to the EIGs, who were the direct 

beneficiaries of the advantages arising from those measures. As a consequence, the CJEU also 

found that the GC had incorrectly performed an assessment of the selectivity condition at the 

level of the investors and especially whether the tax authorities had a discretionary power 

when authorising an accelerated depreciation. In addition, the CJEU found that the GC had 

erred in law where it accepted that the advantages obtained by the investors which 

participated in the STLS could not be regarded as selective, since those operations were 

available on the same terms to any undertaking without distinction. Relying on its previous 

case law (in particular World Duty Free Group, C-20/15 & C-21/15), the CJEU stated that the 

GC had erred in law since it did not ascertain whether the EC had established that the tax 

measures at issue, by their practical effects, introduced differentiated treatment of operators, 

where the operators which benefited from the tax advantages and those which were excluded 

from it, were, in view of the objective pursued by that tax system, in a comparable factual and 

legal situation. Finally, the CJEU considered there was no contradictory reasoning nor a 

failure to state reasons in the EC’s decision.  

 

It should be noted that this judgment refers to the former STLS regime, which was modified 

in 2012. By setting aside the GC’s judgment, the CJEU has referred the case back to the GC. 

The GC must now analyse the existence of State aid with respect to the EIG and its investors. 

-- Antonio Puentes and Roberta Poza, PwC Spain; antonio.puentes@es.pwc.com  
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Co-chair State Aid Working Group 

Emmanuel Raingeard de la Blétière 

emmanuel.raingeard@pwcavocats.com 

 

Co-chair  State Aid Working Group 

Chair CCCTB Working Group 

Jonathan Hare 

jonathan.hare@pwc.com 

 
 

   

EUDTG Network Driver,  

EU Public Affairs-Brussels (TAX)  
Bob van der Made 

bob.vandermade@pwc.com 
 

Chair EU Law Technical Committee 

Jürgen Lüdicke 

juergen.luedicke@pwc.com 

 

Chair FS-EUDTG Working Group 

Patrice Delacroix 

patrice.delacroix@pwc.com 
 

Chair Real Estate-EUDTG WG 

Jeroen Elink Schuurman  

jeroen.elink.schuurman@pwc.com 
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Croatia  Lana Brlek  lana.brlek@hr.pwc.com 

Cyprus   Marios Andreou   marios.andreou@cy.pwc.com 

Czech Rep. Peter Chrenko  peter.chrenko@cz.pwc.com 

Denmark  Soren Jesper Hansen  sjh@dk.pwc.com 

Estonia   Iren Lipre  iren.lipre@ee.pwc.com 

Finland   Jarno Laaksonen   jarno.laaksonen@fi.pwc.com 

France   Emmanuel Raingeard emmanuel.raingeard@pwcavocats.com 

Germany  Arne Schnitger   arne.schnitger@pwc.com 

Gibraltar Edgar Lavarello  edgar.c.lavarello@gi.pwc.com 

Greece   Vassilios Vizas  vassilios.vizas@gr.pwc.com  

Hungary  Gergely Júhasz   gergely.juhasz@hu.pwc.com 

Iceland  Fridgeir Sigurdsson fridgeir.sigurdsson@is.pwc.com 

Ireland   Denis Harrington  denis.harrington@ie.pwc.com 

Italy  Claudio Valz  claudio.valz@it.pwc.com 

Latvia   Zlata Elksnina  zlata.elksnina@lv.pwc.com 

Lithuania  Nerijus Nedzinskas nerijus.nedzinskas@lt.pwc.com 

Luxembourg  Alina Macovei  alina.macovei@lu.pwc.com 

Malta   Edward Attard   edward.attard@mt.pwc.com 

Netherlands  Hein Vermeulen  hein.vermeulen@pwc.com 

Norway   Steinar Hareide  steinar.hareide@no.pwc.com 

Poland   Agata Oktawiec  agata.oktawiec@pl.pwc.com 

Portugal  Leendert Verschoor  leendert.verschoor@pt.pwc.com 

Romania Mihaela Mitroi  mihaela.mitroi@ro.pwc.com 

Slovakia   Todd Bradshaw   todd.bradshaw@sk.pwc.com 

Slovenia  Lana Brlek  lana.brlek@hr.pwc.com 

Spain   Carlos Concha   carlos.concha.carballido@es.pwc.com 

Sweden   Elisabeth Bergmann elisabeth.bergmann@pwc.com 

Switzerland  Armin Marti   armin.marti@ch.pwc.com 

UK   Jonathan Hare  jonathan.hare@pwc.com  
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 About the EUDTG 
 
EUDTG is PwC’s pan-European network of EU law experts. We specialise in all areas of direct 

tax, including the fundamental freedoms, EU directives and State aid rules. You will be only 

too well aware that EU direct tax law is moving quickly, and it’s difficult to keep up. But, it is 

crucial that taxpayers with an EU or EEA presence understand the impact as they explore their 

activities, opportunities and investment decisions.  

 

So how do we help you? 
 
● Our experts combine their skills in EU law with specific industry knowledge by working 

closely with colleagues in the Financial Services and Real Estate sectors. 

● We have set up client-facing expert working groups to address specific key topics such as 

EU State aid & BEPS and CCCTB. 

● Through our Technical Committee we constantly develop new and innovative EU law 

positions and solutions for practical application by clients. 

● We closely monitor direct tax policy-making and political developments on the ground in 

Brussels. 

● We input to the EU and international tax debate and maintain regular contact with key EU 

and OECD policy-makers through our EU Public Affairs capability. 

● Our secretariat in the Netherlands operates an EU tax news service, keeping clients up to 

date with developments as soon as they happen. 

 
And what specific experience can we offer for instance? 
 
● Our PwC State Aid Working Group helps clients identify and manage EU State Aid risks. 

● Together with our Financial Services colleagues, we have assisted foreign pension funds, 

insurance companies and investment funds with dividend withholding tax refund claims. 

● We have assisted clients before the CJEU and the EFTA Court in landmark cases e.g. 

Marks & Spencer (C-446/03), Aberdeen (C-303/07), X Holding BV (C-337/08), Gielen 

(C-440/08), X NV (C-498/10), A Oy (C-123/11), Arcade Drilling (E-15/11), SCA (C-

39/13), X (C-87/13) and Kieback (C-9/14). 

● We have carried out a number of tax studies for the European Commission. 

 
Find out more on: www.pwc.com/eudtg or contact the EUDTG’s Network Driver Bob van 

der Made (+31 6 130 96 296, or: bob.vandermade@pwc.com) or contact any of the EUDTG 

country contacts listed on the previous page. 
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