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The Dutch Supreme Court asks 

preliminary questions to the ECJ to get 

clarity on the consequences of the ‘per 

element’ approach for the Dutch tax 

group regime on currency losses and 

interest deductibility 

From Groupe Steria, C-386/14, it follows that a 

separate assessment should be made as regards 

other advantages than the transfer of losses 

within a tax group regime: the so-called per 

element approach. In Groupe Steria the issue 

was on the deductibility of costs with respect to 

a foreign subsidiary company. In Finanzamt 

Linz, C-66/14, this reasoning was confirmed. In 

Finanzamt Linz the issue was on possibility to 

depreciate goodwill with respect to a foreign 

subsidiary company. In both cases the EU 

Court of Justice (hereinafter: ECJ) held that 

such an advantage could not be limited to 

domestic parent companies with a domestic 

subsidiary company, but instead should be 

extended to parent companies with foreign 

subsidiary companies. 

In two cases on currency losses and interest 

deductibility, the Dutch Supreme Court now 

asked preliminary questions to the ECJ to get 

clarity on whether the per element approach 

also applies in the Dutch context. The main 

question is whether an advantage that can be 

obtained by forming a Dutch tax group, a fiscal 

unity, can be denied in cross-border EU 

situations. I.e. in cases where a Dutch parent 

company holds foreign subsidiary companies. 

In X Holding, C-337/08, the ECJ clarified that 

the refusal of the Netherlands to form a cross-

border tax group between a Dutch parent 

company and a Belgian subsidiary can be 

justified by the balanced allocation of taxing 

rights between the member states. Based on 

this case the Dutch Supreme Court did not 

accept the formation of a cross-border tax 

group. In addition, the Dutch Supreme Court 

also did not accept the per element approach. 

Based on such an approach a Dutch taxpayer 

asks the Dutch Tax Authorities to be granted the 

result of a cross-border tax group with respect to 

a certain element only. Note that the taxpayer 

does not at all request for the formation of a 

cross-border tax group.  

After Groupe Steria and Finanzamt Linz there 

has been a lot of discussion in the Netherlands 

on the consequences of these cases. The 

discussion focusses among others on the 

question whether based on this case law, the 

Netherlands should provide an advantage, such 

as the non-applicability of a limitation on the 

deductibility of interest expenses by forming a 

Dutch tax group, when the only reason for not 

being able to form such a Dutch tax group is that 

the subsidiary company (or parent company) is 

located in another EU state.  

The preliminary questions that the Dutch 

Supreme Court is now posing to the ECJ aim to 

get an answer on the consequences of the per 

element approach for Dutch tax law purposes. 

The specific elements of which the ECJ will 

determine whether they are in breach of EU law 

are: I. The non-deductibility of foreign currency 

exchange losses on EU participations which 

cannot be included in a Dutch tax group; and II. 

The limitation on the deductibility of interest 

expenses on an intra-group loan payable, the 

funds of which are used to finance a capital 

contribution in an EU participation. This 

limitation would not apply if the EU 

participation could have been included in a 

Dutch tax group.  

The questions are formulated in a non-restrictive 

manner and take into account practical 

considerations. No matter how the ECJ will 

decide, we expect these cases to bring clarity to a 

subject that has not been dealt with before. We 

will inform you as soon as the ECJ has come to a 

decision. 
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