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Introduction 

In 2014, a Belgian company filed an action 
for annulment of the so-called Belgian 
Fairness Tax with the Belgian Constitu-
tional Court, which referred preliminary 
questions to the Court of Justice of the Eu-
ropean Union (“CJEU”) on 28 January 
2015. On 17 November 2016, AG Kokott is-
sued her opinion as regards the prelimi-
nary questions. On 17 May 2017, the CJEU 
issued its judgment (X, C-68/15). 

Background 

The Fairness Tax is applicable if the fol-
lowing two conditions are cumulatively 
met during the same taxable period:  

1. the company has distributed divi-
dends during the taxable period;  

2. the company’s taxable profit has been 
partly or fully offset against notional 
interest or carried forward tax losses. 
A complex calculation is used to deter-
mine the taxable basis. The tax rate is 
set at 5.15%. The Fairness Tax applies 
to Belgian companies and to Belgian 
branches of foreign companies. 

Key findings of the CJEU 

In order for the Fairness Tax to be compli-
ant with EU law, the CJEU requires that 
the tax treatment reserved for a non-resi-
dent company, conducting its activity in 
Belgium through a permanent establish-
ment, should never be less advantageous 
than that to which a resident company is 
subject. 

A less advantageous treatment for non-
resident companies, as highlighted by the 
CJEU, results from the application of the 
Fairness Tax due to the apportionment 
rule laid down in Article 233(3) of the Bel-
gian Income Tax Code (“BITC”). This rule 
is applicable towards profits falling out-
side the scope of the Belgian tax jurisdic-
tion (i.e. profits which cannot be at-
tributed to a Belgian permanent establish-
ment pursuant to the relevant treaties for 
the avoidance of double taxation). In such 
a case, the CJEU states that the Belgian 
legislation infringes EU law. 

Along the same lines, one could argue that 
applying the Fairness Tax to the profits of 
a Belgian permanent establishment, which 

have not been repatriated to its head office 
(and distributed by the head office in the 
same year), also constitutes a less advan-
tageous treatment compared to resident 
companies. After all, a Belgian company is 
only taxed upon its impoverishing (divi-
dend distribution) while a Belgian perma-
nent establishment can be subject to the 
Fairness Tax even if its reserves remain in 
its books (no repatriation of profits to its 
head office hence no impoverishing). 
However, the CJEU does not address this 
particular point (which would have prob-
ably required a more in-depth under-
standing of the Belgian tax system). 

The CJEU further confirms that the Fair-
ness Tax cannot be regarded as a with-
holding tax within the meaning of the Par-
ent-Subsidiary Directive (“PSD”)  and 
therefore, it does not violate Article 5 
thereof.  

Moreover, under the Belgian implementa-
tion of the PSD, 95% of the qualifying div-
idends received are exempt from (non-
resident) corporate income tax. The re-
maining 5% is in principle subject to tax 
based on the implemented Article 4(3) of 
the PSD. However, in the typical case of an 
intermediary holding company, the com-
plexity of the taxable basis leads to situa-
tions where the Fairness Tax applies to 
more than 5% of qualifying dividends re-
ceived and redistributed by the intermedi-
ary. In such a case, the CJEU, following 
the AG’s opinion, considers the Fairness 
Tax to infringe Article 4(3) of the PSD. 

Next steps 

Besides the non-compliant EU law aspects 
of the Fairness Tax, the Belgian Constitu-
tional Court still needs to rule on several 
arguments dealing with Belgian constitu-
tional law (the principles of legality and 
equal treatment) and with treaties for the 
avoidance of double taxation. The case 
can thus still take some time before being 
settled. 

Takeaway 

Based on the above, we consider compa-
nies active in Belgium (either Belgian 
companies or Belgian permanent estab-
lishments of foreign companies) that have 
paid the Fairness Tax to consider safe-
guarding their rights. 
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