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On 4 July 2018, the Court of Justice of the 
European Union (CJEU) issued its 
judgment in NN A/S (C-28/17). The 
underlying question of the case was 
whether it was in accordance with the 
freedom of establishment to deny a 
deduction of a loss in the Danish joint 
taxation, when the loss was incurred by a 
Danish permanent establishment (PE) 
belonging to a Swedish subsidiary of a 
Danish parent company, which was jointly 
taxed with the Danish PE. Had the PE 
belonged to a resident subsidiary instead, 
the incurred losses could have been 
deducted in the domestic joint taxation. 
Please note that the CJEU judgment in 
Bevola (C-650/16) which was published on 
12 June 2018, was referring to the 
international joint taxation scheme in 
Denmark.  

Case facts 

According to the Danish Corporate Tax Act 
section 31 (2), losses incurred by a resident 
PE cannot be deducted in the Danish joint 
taxation if they can also be deducted in the 
state of the company that the PE belongs to. 

NN is the parent company of a Danish 
group and owns two Swedish subsidiaries 
(SE 1 and SE 2), which both owned a PE in 
Denmark respectively (PE 1 and PE 2). PE 
2 was transferred to SE 1 so that the two PEs 
were merged into one PE (PE A). From a 
Danish tax perspective, PE A could 
depreciate the transferred goodwill, which 
gave rise to a loss in PE A. From a Swedish 
perspective, however, such depreciation 
was not allowed so the loss could not be 
deducted for Swedish tax purposes. 
Although the Swedish subsidiary could not 
deduct the losses, the Danish tax 
authorities denied the deduction of the 
losses in the Danish joint taxation. 

The CJEU judgment 

The Danish Ministry of Taxation argued 
referring to the Philips Electronics case   
(C‑18/11) that there was no difference in 
treatment as, according to Danish tax law, 
also resident companies are not allowed to 
deduct charges, if these charges are 
deductible in another state. The latter 
condition is therefore similar to the 
conditions for deducting losses in the joint 

taxation when the losses are incurred by a 
resident PE belonging to a non-resident 
company. Thus, no difference in treatment 
existed according to the Danish 
government.  

The CJEU, however, considered that there 
was a difference in treatment since the 
losses could have been deducted if the PE 
had belonged to a resident company.  

The CJEU then held that the objective of 
the Danish provision was to avoid double 
deduction of losses incurred by a resident 
PE. In the light of this objective, the 
situation of a resident PE belonging to a 
non-resident company was objectively 
comparable to that of a resident PE 
belonging to a resident company.  

The difference in treatment was, 
according to the CJEU, justified by the 
need to prevent double deduction of 
losses. The denial of deduction of losses, 
however, went beyond what was necessary 
in order to prevent double deduction of 
losses if there was in fact no possibility to 
deduct the loss in the other Member State. 
This is in line with the CJEU judgment in 
Bevola. 

The CJEU therefore concluded that the 
Danish rules were in breach of EU law. 

Takeaway 

It follows from the CJEU judgment that 
losses incurred in Danish PEs shall be tax 
deductible in a Danish joint taxation 
provided that they could not be deducted 
in the state of the company to which the 
PE belongs.  

Danish companies that are jointly taxed 
with Danish PEs, should consider 
applying for a reopening of their tax 
assessments, if a deduction of losses 
incurred by their Danish PEs was denied 
and these losses could not be deducted at 
the state of the company to which the PE 
belongs.  

To the extent that other Member States 
have rules similar to the Danish rules, 
corporations of those states should 
consider applying for a deduction of losses 
incurred in Denmark. 
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