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CJEU judgment on compatibility of German 
transfer pricing adjustment rules with EU 
law 
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On 31 May 2018, the Court of Justice of the 
European Union (CJEU) issued its judg-
ment in Hornbach-Baumarkt (C-382/16). 
The underlying question of the case was 
whether transfer pricing rules, which apply 
only to transactions with foreign related 
companies, violate EU law, if they do not 
foresee the possibility for the taxpayer to 
prove that commercial reasons existed for 
the conclusion of the transactions deviating 
from the at arm’s length conditions. 

Case facts 

The plaintiff, a stock company resident in 
Germany (Hornbach), was an (indirect) 
shareholder of a Dutch group company. 
Hornbach issued comfort letters free of 
charge in order to entitle its foreign subsid-
iaries (having negative equity) to receive 
bank loans. The German tax authorities in-
creased Hornbach’s taxable income by the 
amount of guarantee fees that third parties 
would have agreed upon. The plaintiff 
brought an action against the transfer pric-
ing adjustment arguing that the underlying 
legislation violates EU law.  

Judgment 

The CJEU first stated that the German 
transfer pricing provisions constitute a re-
striction on the freedom of establishment 
that is justified by the balanced allocation 
of taxing powers.  

The CJEU maintained the approach fol-
lowed in SGI (C-311/08) that the propor-
tionality requirement is only met if an op-
portunity exists under national law that the 
taxpayer can prove that the (not at arm’s 
length) terms of the transaction were 
agreed upon for commercial reasons. It 
now further clarified that this does not pre-
clude that economic reasons resulting from 
the status as a shareholder of the foreign 
group company are taken into account. 

In a situation like that of Hornbach, where 
the expansion of the business operations of 
a subsidiary requires additional capital due 
to the fact that it lacks sufficient equity cap-
ital, there may be commercial reasons for a 

parent company to agree to provide capi-
tal on not at arm’s-length terms. 

The CJEU left it up to the referring court 
to find out whether this requirement 
had been met in the underlying case un-
der German law.  

In this respect, the decision of the CJEU 
seems a bit surprising because the refer-
ring German court already stated that 
no such opportunity to bring forward 
commercial reasons, leading to the devi-
ation from arm’s-length conditions, ex-
isted under German law. Going forward, 
it remains to be seen how the German 
national court will react as its question 
was not directly answered by the CJEU.  

Takeaway 

The judgment in the Hornbach-Baumarkt 
case has a significant practical impact on 
the tax treatment of transactions of cross-
border groups of companies. As the CJEU 
maintains its approach taken in the SGI 
judgment, transfer pricing adjustments vi-
olate EU law if it can be demonstrated that 
the conditions, which do not comply with 
the arm’s length principle, were agreed 
upon due to commercial reasons resulting 
from the status as a shareholder of the for-
eign group company.  

It remains to be seen how this doctrine will 
be applied in practice by the German tax 
authorities, the German courts and other 
EU jurisdictions.  
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