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On 9 February 2017, the Court of Justice of 
the European Union (“CJEU”) rendered 
its Judgment referred to it by the Dutch 
Supreme Court regarding the deduction of 
expenses relating to a dwelling (“negative 
income”) situated in the Member State of 
the taxpayer’s residence, by the Member 
States where the taxpayer exercised pro-
fessional activities (“Member States of ac-
tivity”). The CJEU accepted a right of 
mortgage interest deduction in the Mem-
ber State of activity in proportion to the 
share of income received in that Member 
State (X case, C-283/15).   

Background 

In 2007, X, a Dutch national and tax resi-
dent in Spain, received income from his 
professional activity consisted of pay-
ments made by two companies in which he 
held majority shareholdings, one of which 
was established in the Netherlands, the 
other in Switzerland. The income from the 
Dutch source represented 60% of his total 
taxable income, while the income from the 
Swiss source represented 40% of that to-
tal. No positive income was generated in 
Spain, either in 2007 or in the four follow-
ing years, after which X ceased to be Span-
ish tax resident.  

Under the applicable bilateral tax conven-
tions, the income from the Swiss source 
was taxed in Switzerland, and the income 
from Dutch source in the Netherlands. 
However, the Dutch tax authorities did not 
permit the deduction of the negative in-
come in the Netherlands. X claimed that 
the Netherlands should permit such a de-
duction without being compelled to elect 
to be treated in the same way as resident 
taxpayers. 

The Supreme Court of the Netherlands 
was doubtful as to the application of the 
CJEU Judgment in Schumacker 
(C-279/93) in this case; contrary to the 
facts of Schumacker, X did not receive all 
or almost all his family income in a single 
Member State, other than that of his resi-
dence, which had the power to tax that in-
come and which could, therefore, take ac-
count of his personal and family circum-
stances (if enough income would have 
been generated there).  

The CJEU Judgment 

The CJEU ruled as follows: 

1. Since the non-resident taxpayer could 
not claim deductions for personal and 
family circumstances in his Member State 
of residence (i.e. Spain), because he was 
not receiving income there, the Member 
State of activity must permit a proportion-
ate deduction of the negative income re-
lating to a dwelling in the Member State of 
residence.  

2. The non-resident taxpayer may claim a 
deduction in proportion to the share of in-
come received in each Member State of ac-
tivity (in this case 60% in the Nether-
lands). In that regard, a Member State of 
activity is any Member State that has the 
power to tax income from the activities of 
a non-resident taxpayer as is received 
within its territory, irrespective of where 
the activities are actually performed. 

3. The fact that the non-resident taxpayer 
received part of his taxable income in a 
non-Member State (i.e. Switzerland) was 
of no relevance. 

The CJEU did not rule on the relevance of 
the possibility to offset the negative in-
come in subsequent tax years in the Mem-
ber State of residence, as it considered the 
relevant question hypothetical and there-
fore inadmissible.    

Takeaway 

Based on this CJEU Judgment it is also 
possible to claim deductions in different 
Member States of activity (“working 
Member States”) in view of personal and 
family circumstances. The CJEU Judg-
ment confirms that it is not necessary for 
the taxpayer to earn all or almost all of the 
family income in a single Member State of 
activity; decisive is whether the Member 
State of residence cannot take into ac-
count his personal and family situation 
due to the fact that the taxpayer earns his 
taxable income abroad. If so, the Member 
States of activity should take into account 
the personal and family situation of the 
taxpayer (proportionally). We expect that 
the Netherlands will amend the relevant 
tax legislation (Art. 7.8 Personal Income 
Tax Act) on short notice. 
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