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In brief 

The Australian 2019-20 Federal Budget was handed down by Treasurer Josh Frydenberg on April 2, 

2019 in the lead-up to the Australian Federal election, which will be held on May 18, 2019. There were 

no major announcements in the Budget from a personal tax perspective other than changes for low and 

middle income earners (click here for more details.) 

The Budget did not reference the Government’s proposal to remove the main residence exemption from 

capital gains tax (CGT) for foreign residents. The changes were proposed to apply to the sale of all main 

residences by foreign residents after June 30, 2019. However, the legislation to give effect to this 

measure has not been enacted and has now lapsed, due to the Federal election. Affected individuals 

now will have to wait until after the election when Parliament resumes to see whether the proposal will 

proceed in its current form. 

The Government also has not commented on proposals to reform Australian tax residency rules put 

forward by the Board of Taxation. Meanwhile, the Commissioner of Taxation has sought special leave to 

appeal to the High Court of Australia on a recent decision that was lost on the issue of residency. 

 

In detail 

Main residence CGT 

exemption for foreign 

residents  

Two years ago, as part of its 

2017-18 Budget, the 

Government announced its 

intention to remove the main 

residence CGT exemption for 

foreign residents. On February 

8, 2018, a Bill was introduced 

into the Australian Parliament 

(click here for more details.)  

The amendments to the main 

residence exemption rules were 

proposed to apply 

retrospectively to CGT events 

happening on or after 7:30pm 

(AEST) May 9, 2017. However 

for properties acquired on or 

before May 9, 2017, the new 

rules would not apply to 

disposals until after June 30, 

2019. 

The transitional deadline of 

June 30, 2019 is imminent, the 

Bill has not yet been legislated, 

and the Federal election has 

been called; the Bill has lapsed 

because the Parliament is now 

prorogued.  As a result, the fate 

of this proposal will not be 

known until after the Federal 

election and a new Parliament is 

formed. 

 

https://www.pwc.com.au/publications/federal-budget-2019/personal-tax.html
https://www.pwc.com.au/tax/taxtalk/assets/alerts/cgt-exemption-for-homes-of-foreign-residents-removed.pdf


Insights 

 
 
 

2 pwc 

 
Individual tax residency  

Possible reforms to tax rules 

The journey on the prospect of 

reforms to Australia’s individual tax 

residency rules started in May 2016 

when the Board of Taxation (BoT) 

commenced a self-initiated review of 

the current tax rules.  PwC 

participated in the working group 

established by the BoT. 

A first report was provided to the 

Government in August 2017 and 

publicly released in July 2018.  

Further consultation was conducted 

by the BoT to ensure that the 

proposed residency rules can be 

appropriately designed and targeted 

(for more detail, refer to our previous 

Insight.)   

The BoT’s latest report to the 

Government has not been released 

and there was no indication in the 

recent Budget on any timeline for any 

possible reform of Australian 

individual tax residency rules. 

The Harding case 

The recent decision in Harding v 

Commissioner of Taxation highlights 

that the Australian residency rules rely 

on a weighting system that can be 

applied by the Commissioner of 

Taxation (more information about the 

case can be found here.)   

After the first decision (single judge 

from the Federal Court) went in favour 

of the Commissioner of Taxation and 

the second decision went in favour of 

the taxpayer (before the full Federal 

Court), the Commissioner of Taxation 

has sought special leave to appeal the 

decision to the High Court of 

Australia. 

To argue that special leave should be 

granted, the Commissioner of 

Taxation suggests that there are a 

significant number of taxpayers 

involved in disputes with the 

Commissioner as to their residency 

status and provides some figures in 

support of that claim (see tables 1 and 

2 below.) 

 

Table 1: Residency disputes resulting from individual tax residency audits: 

Fiscal years Number of disputes 

FY 2015-16 658 

FY 2016-17 1,843 

FY 2017-18 13,091 

FY 2018-19 18,350* 

 

*data up to December 31, 2018 

 

Table 2: Tax liabilities resulting from individual tax residency audits: 

Fiscal years Tax liabilities 

FY 2015-16 $17.4m 

FY 2016-17 $37.3m 

FY 2017-18 $70.8m 

FY 2018-19 $47.4m* 

 

*data up to December 31, 2018 

https://www.pwc.com/gx/en/services/people-organisation/publications/assets/pwc-australia-review-of-income-tax-residency-rules-for-individuals.pdf
https://www.pwc.com/gx/en/services/people-organisation/publications/assets/pwc-australian-residency-case-a-win-for-the-taxpayer.pdf
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In summary, the Australian Taxation 

Office (ATO) conducted more than 

18,000 residency audits from July to 

December 2018 and raised over AUD 

170 million since the 2016 financial 

year from residency audits.  The 

primary issue on appeal concerns the 

interpretation of a ‘permanent place of 

abode’ in the context of the domicile 

test. The special leave application 

does not specify how many of the 

audits that are initiated by the ATO 

relate to that specific issue. 

The takeaway 

PwC supports reform of tax rules that 

brings greater clarity, fairness, and 

certainty for individuals and 

employers.  

Main residence CGT exemption for 

foreign residents  

Australians who are currently non-

resident, or are about to move 

overseas in the near future, and who 

are considering selling their former 

main residence will need to wait until 

the current proposal has been 

reviewed after the Federal election.   

Australian individual tax residency 

If special leave is not granted in the 

Harding case, this will reinforce the 

decision delivered by the full Federal 

Court in favour of the taxpayer. If 

special leave is granted, the matter 

will proceed to a possible hearing and 

judgment. The question is whether 

clarity, including how the tax system 

should operate in a modern age 

where people have a high level of 

mobility, could be better achieved 

through legislative reform and 

specifically a new statutory test as 

recommended by the BoT in its report 

published in September 2018.  

Any future reform will be in the hands 

of the Government that is elected on 

May 18, 2019. 
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Let’s talk   

For a deeper discussion of how these issues might affect your business, please contact your Global Mobility Services 
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