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On 14 February 2014 (published 
September 2014) the Lower Fiscal 
court of Cologne (13 K 3906/09) 
referred a case to the CJEU (C-388/14, 
Timac Agro Deutschland). 
 
Facts 
The claimant – a German GmbH – 
sold its Austrian PE (intra-group) to 
an Austrian sister company in 2005. 
In 1997-1999 and in 2001-2004 the 
PE had incurred losses. 
 

Irrespective of the fact that the income 
of a foreign PE is tax exempt due to 
the Double Tax Treaty (DTT) with 
Austria and that Germany interprets 
the exemption method of such DTT 
symmetrically (both profits and losses 
are exempted), the losses had been 
deducted in 1997-1998 at the level of 
the German head office (temporary 
deduction with recapture, Sec. 2a 
para. 3 German Income Tax Act 
(GITA)). 
 
The PE was sold in 2005 without any 
profit. Nonetheless, the Finance 
authorities applied the recapture rule 
(Sec. 2a para. 4 GITA) which 
constitutes a loss recapture even if 
there are no actual profits. Hence, the 
losses deducted in 1997-1998 were 
added to the taxable income of the 
German head office in 2005. 
 
The losses incurred in 1999 and in 
2001-2004 had been exempted via the 
DTT Germany-Austria, since the 
temporary deduction (Sec. 2a para. 3 
GITA) had been abolished as of FY 
1999. 

The claimant argued that (i) the 
recapture rule (Sec. 2a para. 4 GITA) 
is not in line with EU-Law and (ii) the 
losses of 1999 and 2001-2004 are 
“final losses”. 
 
Referral 
Both a loss recapture rule 
(Krankenheim, Nordea Bank) and the 
deductibility of final losses at the level 
of the head office (Lidl Belgium), had 
already been dealt with by the CJEU. 
 

Nevertheless, the referring court states 
that after the judgment in the German 
case Krankenheim (23 October 2010, 
C-157/07) dealing with a recapture in 
case the PE generated actual profits, it 
is unclear whether the recapture rule 
of Sec. 2a para. 4 GITA is compatible 
with EU Law. 
 
Besides, the referring court states that 
in the Nordea Bank judgment dated 17 
July 2014 (C-48/12) the underlying 
DTT constituted the credit method 
rather than the exemption method for 
foreign PE income. Therefore, the 
court argues that this might be a 
different situation.  
 
Aside from the aforementioned, the 
referring court doubts that the losses 
incurred in 1999 and 2001-2004 are 
“final”. The court explicitly questions, 
if recent judgments of the German 
Federal Fiscal Court are compatible 
with the judgments of the CJEU. 
 
The German Federal Fiscal Court – 
inter alia – judged that an intra-group 
sale of a foreign PE may lead to losses 
becoming final. 
 
 

 

 

 


