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European Commission explains State aid 
investigation in the Netherlands 

 

14 November 2014 

On 14 November 2014 the European 
Commission (Commission) 
published its opening decision in the 
formal investigation into transfer 
pricing agreements between 
Starbucks and the Dutch tax 
authorities. The Commission had 
already communicated this 
investigation through a press release 
issued on 11 June 2014. The current 
decision explains the reason for this 
investigation, and specifies the 
additional information which the 
Commission has requested from the 
Netherlands. 
  
This decision does not yet provide 
the outcome of the Commission's 
ongoing, formal investigation in 
this matter.  
 
Background 

The formal investigation pertains to 
the use of a tax ruling concluded in 
2001 on the application of transfer 
pricing rules to a Dutch Starbucks 
entity, Starbucks Manufacturing BV 
(‘SMBV’). Under Article 8b of the 
Dutch Corporate Income Tax Act of 
1969, such agreements need to be ‘at 
arm’s length’. 

The European Commission holds 
the view that this agreement 
between Starbucks and the Dutch 
tax authorities may not reflect a 
price which corresponds with the 'at 
arm's length' standard. The 
Commission refers to the standards 
set by the OECD's Transfer Pricing 
Guidelines.  

Key reasons 

The Commission expresses three 
key areas of concern. 

Firstly, the Commission has doubts 
over the qualification of SMBV as a 
"low risk toll manufacturer". The 
European Commission cites a 
number of factual arguments for this 
position, e.g. reasons why the 
inventories of SMBV cannot be 
regarded as being on consignment. 

Secondly, the Commission questions 

two adjustments which were made to 
the SMBV agreement in 2002 and 
2004.  The Commission holds the 
view that specific elements of these 
adjustments are not in line with the 
OECD Guidelines and could also not 
be observed on the market.  

Thirdly, the Commission has doubts 
over the manner in which the amount 
of royalties paid by SMBV is 
calculated, on the grounds that this 
amount may be exaggerated in light 
of the IP in question.   

Transfer pricing and EU Law 

The Commission asserts that “if the 
method of taxation for intra-group 
transfers does not comply with the 
arm’s length principle, and leads to a 
taxable base inferior to the one which 
would result from the correct 
implementation of that principle, it 
provides a selective advantage to the 
company concerned.”  
 
Whilst this is not the first time that 
the Commission has targeted transfer 
pricing arrangements, the 
Commission’s current view is likely to 
prove controversial. If this position is 
confirmed in the final decisions in 
these cases, further litigation before 
the European Courts is likely. 
 

 

 

For more information, please do not 

hesitate to contact: 

 

Sjoerd Douma 
PwC Netherlands 
+31 887924253 
sjoerd.douma@nl.pwc.com 
 
Bob van der Made 
PwC Netherlands 
+31 887923696 
bob.van.der.made@nl.pwc.com 
 
Anna Gunn 
PwC Netherlands 
+31 88792429 
anna.gunn@nl.pwc.com 
 
 
Or your usual PwC contact or any other 

member of the State Aid Working 

Group  (SAWG) 

 

 

 

 

 

http://www.pwc.com/gx/en/tax/international-tax-services/state-aid-group.jhtml
http://www.pwc.com/gx/en/tax/international-tax-services/state-aid-group.jhtml

