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General Court finds Spanish financial goodwill
amortization regime is not State Aid

10 November 2014

In two decisions delivered on 7
November 2014 (T-219/10 Autogrill v
Commission, and T-399/11 Banco
Santander and Santusa v Commission)
the General Court of the European Union
has annulled two previous European
Commission (“EC”) decisions that had
considered the Spanish financial
goodwill amortisation regime to
constitute State aid incompatible with
the internal market

Background

In 2009 the EC found that the Spanish
rules allowing companies to amortise for
tax purposes the financial goodwill
arising from acquisitions of non-Spanish
EU shareholdings was incompatible with
the State aid rules (“the First Decision”).

In a second decision dated January 2011,
the EC also concluded that the scheme
was also incompatible as regards
acquisitions of non-EU shareholdings
(“the Second Decision”).

The EC ordered the recovery of the illegal
aid, but taking into account the existence
of legitimate expectations, the recovery
only affected aid granted in connection
with acquisitions made post 21 December
2007 (or even 21 May 2011, in the case of
some non-EU acquisitions).

The two cases decided last Friday refer to
the actions for partial annulment brought
forward by Autogrill España S.A. and
Banco Santander, S.A./Santusa Holding
S.L. against the First and Second
Decisions, respectively.

Content of the Judgment

Referring to previous case law, the Court
states that, in order to determine if a tax
measure is selective, it is necessary to
examine –having regard to the relevant
reference framework- whether such
measure constitutes an advantage for
certain undertakings in comparison with
others which are in a comparable legal
and factual situation.

The fact that a tax measure constitutes an
exception from the reference framework
is not sufficient to consider that measure
as selective, particularly when such
measure is potentially accessible to all
undertakings. Similarly, even if
benefiting from a tax measure requires
the fulfilment of certain conditions (as it
was the case of the Spanish financial
goodwill regime), this does not suffice to
make the tax measure selective a priori.
In order for a tax measure to constitute
aid, it is necessary to identify a particular
category of undertakings which can be
differentiated from the rest of
undertakings based on their specific
characteristics.

Lastly, the Court states that the fact that
the Spanish regime allegedly favoured the
competitive position of Spanish
undertakings, thus affecting trade
between Member States, is of no
relevance for purposes of the selectivity
analysis. The effects on trade must be
assessed by reference to undertakings in
different Member States (inter MS) but
selectivity can only stem from a
difference in treatment of undertakings
within the relevant State (intra MS).

Therefore, the Court concludes that the
EC has failed to demonstrate that the
Spanish measure was selective and
annuls articles 1.1 (declaration of aid) and
4 (recovery order) of the First and Second
Decision. The Commission may now
appeal to the Court of Justice of the EU.

Implications of these Decisions

A Third EC Decision of 15 October 2014
dealt with the application of the Spanish
financial goodwill regime to indirect
shareholdings (see our previous
Newsalert of 16 October). The Court’s
annulment decisions will arguably have a
knock-on effect to the extent that the
legal basis and selectivity analysis were
virtually identical in all three EC
decisions.
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