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Belgian ‘fairness tax’ – referral for a
preliminary ruling to the CJEU
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The Belgian Constitutional Court (‘BCC’)
has referred to the European Court of
Justice (‘CJEU’) a request for a prelimi-
nary ruling in respect of the fairness tax.
The fairness tax was introduced by Bel-
gium under the Act of 30 July 2013. It is
a separate assessment in the Belgian
corporate income tax at a rate of 5.15%
on dividends distributed by large Belgian
companies or Belgian branches of foreign
companies. The fairness tax applies if
notional interest deduction and/or tax
losses carried forward are offset against
the taxable basis for the respective taxa-
ble period.

Complaint to the BCC

In January 2014, a complaint was
launched against the fairness tax with the
BCC, arguing that the tax would infringe
Belgian constitutional law, the Treaty on
the Functioning of the European Union
and the EU Parent-Subsidiary Directive.

Within the framework of the respective
procedures, the BCC asked the CJEU on
28 January 2015 to rule whether or not
the fairness tax violates EU law. The
request relates to the compatibility of the
fairness tax law with the freedom of es-
tablishment (articles 49-54 TFEU) and
the Parent-Subsidiary Directive.

Freedom of establishment

The first part of the questions relate to
whether the fairness tax law is compati-
ble with the freedom of establishment
given that:

 a foreign company with a Belgian
permanent establishment could be
subject to the fairness tax when dis-
tributing a dividend, whereas a for-
eign company with a Belgian subsid-
iary will not be subject to the fairness
tax when distributing a dividend.

 a foreign company with a Belgian
permanent establishment could be
subject to the fairness tax even if the

Belgian profits are fully reserved,
but a Belgian subsidiary of which
the reserves are fully reserved, and
hence which does not distribute
any Belgian profits, could not be
subject to the fairness tax.

Parent-Subsidiary Directive

The BCC also requests the CJEU to
consider whether the fairness tax law is
compatible with the Parent-Subsidiary
Directive. The following questions are
put forward:

 Does the fairness tax constitute a
withholding tax in breach of the
Parent-Subsidiary Directive, as a
Belgian subsidiary could be subject
to the fairness tax when distrib-
uting its profits to its parent com-
pany, whereas these profits would
not be subject to the fairness tax if
they would be retained within the
Belgian subsidiary?

 Does the Parent-Subsidiary Di-
rective prevent that dividends re-
ceived by a Belgian company quali-
fying for the dividends received
deduction would result in a higher
fairness tax basis when being redis-
tributed in a later year, whereas
they would result in a lower fair-
ness tax basis when being redis-
tributed in the same year?

Takeaway

This request includes a number of im-
portant questions not only for taxpay-
ers that have been subject to fairness
tax but the outcome of this procedure
will also be very relevant as other EU
Member States have introduced or are
considering to introduce similar tax
provisions.


