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On 1 April 2014, the CJEU published
its judgement in the case of Felixstowe
Dock and Railway Company Ltd and
Others v HMRC (C-80/12).

The Court held that the former
requirement in the UK consortium
relief rules that the link company (see
below) must be UK resident or carry
on a trade in the UK through a
permanent establishment is, where the
link company is an EU/EEA non-UK
company, an unlawful restriction of
the link company’s freedom of
establishment. This is despite the fact
that the group in question had non
EU/EEA country companies in the
ownership chain of the link company
and the UK claimant companies, and
the ultimate parent of the group is also
a non EU/EEA company.

Under the UK consortium relief rules,
losses of one company can be offset
against the profits of another company
where one of these companies is
owned by a consortium and the other
is in the same group as one of the
consortium members. This
consortium member is referred to as
the “link company” (i.e. the company
which is both a member of the group
and of the consortium).

Prior to Finance (No 3) Act 2010, it
was a necessary requirement for the
link company to be either UK resident
or to carry on a trade in the UK
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through a permanent establishment.
In the Felixstowe case, Hutchison 3G UK
Ltd was a loss making UK company which
was owned by a consortium. One of the
consortium members was Hutchison 3G
UK Investments Sarl, a Luxembourg
company which was a member of the same
group as Felixstowe and other UK
companies. These UK companies sought
to set the losses of Hutchison 3G UK Ltd
against their profits, but these claims were
denied by the UK tax authorities
(“HMRC”) on the basis that Hutchison 3G
UK Investments Sarl (the link company)
was not resident in the UK and did not
have a permanent establishment in the
UK.

At the First Tier Tribunal, a question was
referred to the CJEU as to whether the
former UK consortium relief legislation
was compatible with the Freedom of
Establishment. In its judgement of 1 April,
the CJEU ruled that the UK residence/
permanent establishment condition for
the link company gave rise to a difference
in treatment between resident companies
connected by a UK company and resident
companies connected by a company in
another EU Member State (without a UK
permanent establishment) which
constitutes a restriction of the freedom of
establishment which cannot be justified.

This case now returns to the UK Upper
Tier Tribunal to determine how to apply
the CJEU decision to Felixstowe’s facts.

Following this judgement, groups with
similar structures should consider making
claims for relief, if they have not already
of interest only, and does not constitute professional advice. You
ithout obtaining specific professional advice. No representation

leteness of the information contained in this publication, and, to
pt or assume any liability, responsibility or duty of care for any
iance on the information contained in this publication or for any

member firm, and may sometimes refer to the PwC network.
/structure for further details.

done so.

mailto:peter.cussons@uk.pwc.com
mailto:chloe.paterson@uk.pwc.com
mailto:stephanie.evans@uk.pwc.com

