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On 10 June 2015, the CJEU decided that the
freedom of establishment does not oblige
Sweden to allow a deduction of FOREX
losses that are incurred with the alienation of
foreign subsidiaries (X AB, C-686/13).

Facts and circumstances

A Swedish taxpayer (X AB) held a UK
subsidiary, of which the capital was issued in
USD. X AB planned the cessation of the
activities of its UK subsidiary, which was
regarded as an alienation under Swedish law.
As a result, X AB would incur a FOREX loss
(SEK v USD).

AG Kokott’s Opinion

In her Opinion of 22 January AG Kokott had
concluded that EU law does not preclude the
Member State of residence of the parent
company to disallow a FOREX loss
deduction included in a capital loss derived
from shares in a subsidiary resident in
another Member State, where the Member
State of residence of the parent company
(here: the Swedish participation exemption)
which does not take capital gains and capital
losses from such shares into account for the
calculation of the tax base.

The CJEU’s decision

The CJEU essentially followed AG Kokott’s
Opinion. It held that the freedom of
establishment does not require Member
States to adjust their own tax rules in order
to remove all possible restrictions to free
movement. In the context of FOREX results,
this means, according to the CJEU, that a
Member State does not have to allow the
deduction of FOREX losses incurred with the
alienation of shares in a foreign company
merely because the Member State of the

subsidiary has a different currency than the
Member State of the parent company.

Distinction with Deutsche Shell

A crucial consideration in the CJEU’s
decision is its distinction of the Swedish
case from the Deutsche Shell case, in which
it held that Germany was obliged to allow
the deduction of FOREX loss incurred with
the alienation of an Italian PE. According to
the CJEU, the Deutsche Shell decision was
reached “in a different legal context”. The
German national rules in Deutsche Shell
provided that currency gains were taxed
and, at the same time, currency losses were
deductible unless a convention to prevent
double taxation stipulated otherwise. This,
according to the CJEU, is different in the
Swedish case, as Sweden has chosen, as a
general rule, not to exercise its powers of
taxation with respect to results from
qualifying subsidiaries.

On this point, it seems that the CJEU does
not distinguish between results realised by
the foreign subsidiaries themselves (taxable
in the Member State of the subsidiary only)
and results on the shares in the foreign
subsidiaries (which by their nature
materialise only in Sweden).

Comment

The CJEU’s unambiguous reasoning seems
to leave little to no room for arguing that
FOREX losses incurred with the alienation
of foreign subsidiaries should still be
deductible on the basis of EU law. Member
States, such as the Netherlands, which had
already adopted ‘repair measures’ in
anticipation of the CJEU deciding that
FOREX losses should be deductible, now
seem to have done so unnecessarily.
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