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2008ECJ judgment in Cartesio case (C-210/06)

On 16 December 2008, in relation to the preliminary ruling procedure, ECJ came to a
decision whether a company registered in an EU Member State can transfer its operational
headquarters to another EU Member State without restrictions.

Cartesio is a limited partnership in Hungary that asked the Court of Registry to record in the
Company Registry the transfer of its operational headquarters from Hungary to Italy in
November 2005. Cartesio would like to remain incorporated in Hungary and therefore subject
to Hungarian Company Law without being dissolved. The Court of Registry rejected the
request. Cartesio brought an appeal against this decision before the Court of Appeal,
Szeged, which referred preliminary questions in relation to this case to the ECJ.

The question was: “May Articles 43 [EC] and 48 [EC] be interpreted as meaning that, in
accordance with those articles, national rules or practices which prevent a Hungarian
company from transferring its seat to another Member State of the European Union, are
incompatible with Community law?”

The ECJ decision was opposite to the Advocate General’s opinion of which the ECJ should
state in its decision that national rules that make it impossible for a company to transfer its
registered office from an EU Member State to another are incompatible with EC Law.

According to the ECJ companies are creatures of national law and exist only by virtue of the
national legislation which determines its incorporation and functioning, which means in this
case that under Hungarian law, a company incorporated in Hungary may not transfer its seat,
as defined by that Law, to another Member State while continuing to be subject to Hungarian
law as the law governing its articles of association.

The Member State may define the kind of connection required to be incorporated, and on the
grounds of it, can decide to give the right of establishment or not, and whether the company
can maintain that status. The Member State may also reject to retain that status if the
company is willing to reorganise itself by moving its seat to another Member State.

The ECJ states that there are two different situations. One is where the seat of a company
incorporated under the law of one Member State is transferred to another Member State with
no change as regards the governing law. The other one is where a company governed by the
law of one Member State moves to another Member State with changing the governing law.
The ECJ states that the legislation of the various Member States have not treated as yet, or
have not eliminated yet the difference between the two above-described situations. The lack
of EU legislation was substituted by EU rules, laid down in decrees regarding EEIG, SE, or
SCE.

The ECJ refers to the following cases in its judgment: Daily Mail and General Trust,
Überseering (C-208/00), CaixaBank France, Centros (C-212/97), InspireArt (C-167/01), Sevic
Systems.
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