
EU Direct Tax Group

The EUDTG is one of PwC’s Thought
Leadership Initiatives and embedded in the
International Tax Services Network. The
EUDTG is a pan-European network of EU tax
law experts and provides assistance to
organizations, companies and private persons
to help them to fully benefit from their rights
under EU law.



Newsalert
EU Direct Tax Group
NA 2008 – 010

14 February 2008

Dutch Supreme Court: costs relating to lower tier subsidiaries in third countries held
through EU intermediate subsidiaries not deductible (Case 43083)

On 8 February 2008 the Dutch Supreme Court gave its judgment on the question whether
participation costs relating to (sub)subsidiaries located outside the EU should be
deductible. The Supreme Court held that the non-deductibility of participation costs related
to profits realised in third countries does not constitute an infringement on freedom of
establishment or free movement of capital (Articles 43 and 56 EC).

Until 1 January 2004 the Dutch Corporation Tax Act provided that gains acquired from a
participation (at least 5% of the shares) in a subsidiary were not taxable. Costs relating to
the participation were deductible only insofar they were indirectly instrumental in making
profit that is taxable in the Netherlands. In Case C-168/01 (Bosal) the European Court of
Justice (ECJ) held that this requirement infringes the Parent-Subsidiary Directive
(90/435/EEC), interpreted in the light of the free movement provisions, as a Dutch parent
company might be dissuaded from carrying on its activities through a subsidiary
established in another Member State since, normally, such subsidiaries do not generate
profits that are taxable in the Netherlands.

The present case concerns the application of the Bosal judgment to intermediate holdings
established within the EU with subsidiaries in third countries. The Court of Appeal of
Amsterdam held that costs which are indirectly related to the lower tier subsidiaries in third
countries also relate to the intermediate EU subsidiaries. On these grounds, it ruled in
favour of the taxpayer and decided that the costs are deductible (freedom of establishment
in the EU). The Supreme Court has now overturned this judgment. It observed that costs
which are indirectly related to lower tier subsidiaries in third countries are not deductible at
the level of the parent company regardless of the place of residence of the intermediate
subsidiary (either the Netherlands or another EU Member State). Therefore, there is no
unequal treatment on the basis of the place of residence of the intermediate subsidiary
and, consequently, no infringement of either Article 43 or 56 EC.
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