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Dutch Supreme Court refunds Dutch dividend withholding tax to
a Luxembourg parent company on the basis of Article 56 EC (case 42 679)

X Sarl, incorporated under the laws of Luxembourg and a resident for tax
purposes of Luxembourg, owns 2.25% of the shares in A N.V., incorporated
under the laws of the Netherlands and a resident for tax purposes of the
Netherlands. A N.V. distributed dividends to X Sarl in 2001 and 2003, which
were at the time subject to 25% Dutch dividend withholding tax. Pursuant to the
Netherlands-Luxembourg tax treaty, the rate of 25% was reduced to 15%, and
therefore X Sarl was entitled to a refund of 10%. Since the distributed dividends
were exempt from corporate income tax in Luxembourg, X Sarl had no
possibilities to credit the Dutch dividend withholding tax against the corporation
tax due in Luxembourg. Therefore, X Sarl requested an additional refund of
Dutch dividend withholding tax with respect to the dividends received from A
N.V. on the basis of Article 56 EC (free movement of capital). The tax inspector
denied X Sarl’s request insofar it was based on Community law, as a result of
which X Sarl started legal proceedings.

As the Dutch participation exemption – and consequently an exemption of
withholding tax –would have applied to the dividends received from A N.V. if X
Sarl would have been a resident of the Netherlands (at the time the participation
exemption could under circumstances also apply to shareholdings of less than
5%), the Gerechtshof of ‘s-Hertogenbosch (Lower Court) decided that the
dividend withholding tax constitutes a restriction of the free movement of capital
(Article 56 EC). It further held that this restriction cannot not be justified by the
principle of territoriality or the coherence of the Dutch tax system.

In appeal, the Hoge Raad (Supreme Court) confirmed the decision of the Lower
Court, thereby relying on the ECJ’s decision in Denkavit (C-170/05, NA 2006-
035). After Denkavit, it is clear that a national rule infringes the freedom of
establishment if it results in a disadvantageous treatment of dividend
distributions based on the place of residence of the parent company. The Hoge
Raad decided that it is beyound reasonable doubt that the Denkavit decision
also applies to cases concerning the free movement of capital, such as the case
of X Sarl. Since X Sarl could not credit any Dutch withholding tax in
Luxembourg, it was entitled to a full refund of dividend withholding tax.
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