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ECJ judgment in case C-321/05 (Hans Markus Kofoed v Skatteministeriet) – Tax evasion 
and the distribution of dividends shortly after the tax-exempt exchange of shares

On 5 July the ECJ (European Court of Justice) issued a preliminary ruling on tax-exempt 
exchange of shares in response to a reference from the Danish Eastern High Court (Østre 
Landsret).

The case concerned two Danish shareholders, Hans Markus Kofoed and Niels Toft, who both 
owned 50% of the share capital in Cosmopolit Holding ApS. On 29 October 1993 Hans Markus 
Kofoed and Niels Toft exchanged their shares in Cosmopolit Holding ApS for newly-issued shares 
in Dooralong Ltd., a company incorporated under Irish law. On 1 November 1993 Dooralong Ltd. 
received dividend of IEP 2,742,616 (approx. DKK 26,000,000) from Cosmopolit Holding ApS. On 
3 November 1993 the General Meeting in Dooralong Ltd. decided to distribute dividend of IEP 
2,742,116 to Hans Markus Kofoed and Niels Toft.

The Danish tax authorities found that the distribution of dividend was made as part of the 
exchange of shares and therefore that the maximum threshold of 10% of the nominal value of the 
shares had been exceeded. Consequently, the tax authorities reclassified the tax-exempt 
exchange of shares as a taxable exchange of shares.

The Danish Eastern High Court referred the case to the ECJ and asked whether the dividend 
distributed on 3 November 1993 from Dooralong Ltd. to the owners could be classified as a cash 
payment when there was no legally binding agreement on the distribution on the date of 
exchange.

The ECJ held that payment in cash to the shareholders cannot be classified as a “cash payment” 
merely because of a timing or other link with the exchange of shares. The decisive factor is 
whether a cash payment resembles a binding agreed consideration which the receiving company 
must pay as consideration for the contributed shares. The ECJ held that the dividend in the case 
in question could not be classified as a cash payment.

The Eastern High Court also enquired if the tax authorities can react to an abuse of rights - for 
example, by refusing to grant permission or by withdrawing permission - if Article 11 of the Merger 
Directive has not been implemented in Danish legislation. According to Article 11 a Member State 
can partly or fully refuse to apply the rules on tax-exempt exchange of shares, etc. if the main 
purpose or one of the main purposes of the transaction is tax evasion or tax avoidance.

The ECJ held that direct implementation of Article 11 is not necessary if Danish legislation 
otherwise contains a provision or principle containing a general prohibition against abuse of rights 
or other rules on tax evasion or tax avoidance which can be interpreted in accordance with Article 
11 of the Merger Directive.

The ECJ judgment implies that such dividend distributions cannot be categorised as a cash 
payment, while Member States may only tax an otherwise tax-exempt exchange of shares for 
reasons of tax evasion or tax avoidance upon implementation of an anti-abuse provision in 
accordance with the Merger Directive.
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