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Opinion of Advocate General Mengozzi in Case C-379/05 (Amurta SGPS)

In 2002, Retailbox B.V., a company incorporated under Dutch law and resident for tax 
purposes in the Netherlands, paid a dividend to Amurta S.G.P.S., a company incorporated 
under Portuguese law and resident for tax purposes in Portugal, net of dividend withholding tax 
paid at the statutory rate of 25 per cent. The exemption from withholding tax provided for in the 
Parent-Subsidiary Directive was not applicable, as Amurta owned less than 25 per cent in the 
capital of Retailbox. Following an objection lodged by Retailbox and rejected by the tax 
administration, Amurta appealed to the Court of Appeal of Amsterdam, arguing that the 
payment of dividend withholding tax constituted a discriminatory restriction on the free 
movement of capital prohibited by Article 56 of the EC Treaty, as dividends paid on shares 
qualifying for the participation exemption and owned by companies that either are resident for 
tax purposes in the Netherlands or carry on business in the Netherlands through a permanent 
establishment are exempt from both dividend withholding tax and corporation tax. By order of 
21 September 2005, the Court of Appeal referred the case to the European Court of Justice for 
a preliminary ruling on the following questions:

“Is the exemption [from dividend withholding tax] compatible with the provisions on the free 
movement of capital (…) of the EC Treaty, given that the exemption is applicable only to 
dividend payments to [domestic] shareholders liable to corporation tax in the Netherlands or to 
foreign shareholders with a permanent establishment in the Netherlands, with the shares 
forming part of the assets of that permanent establishment, to whom the [participation 
exemption] applies?

Does the answer to the [above] question depend on whether the State of residence of a foreign 
shareholder/company to which the exemption [from dividend withholding tax] does not apply 
grants that shareholder/company full credit for Netherlands dividend [withholding] tax?”

On 7 June 2007, AG Mengozzi delivered its opinion in this case. Regarding the first question, 
he concluded that a different treatment of dividends paid by a company resident for tax 
purposes in the Netherlands according to whether or not the shareholders of that company are 
resident for tax purposes in Netherlands as well, constitutes an arbitrary discrimination, as the 
situation of corporate shareholders resident for tax purposes in the Netherlands and those 
resident for tax purposes in another Member State are objectively comparable, taking into 
account the object and purpose of the legislation in question, i.e. the avoidance of economic 
double taxation on company profits. Accordingly, he proposed that the Court should reply to the 
first question that the exemption from dividend withholding tax provided for by the legislation in 
question, which applies only to dividends paid to companies that either are resident in the 
Netherlands for tax purposes or carry on business in the Netherlands through a permanent 
establishment, is not compatible with the provisions on the free movement of capital.

Regarding the second question, the AG observes that, according to Amurta, the dividend 
received from Retailbox is exempt from corporation tax in Portugal and any withholding tax 
paid on the dividend in the Netherlands cannot, therefore, be credited against Portuguese 
corporation tax. Even if the withholding tax paid in the Netherlands could be credited in full 
against Portuguese corporation tax, which is for the national court to determine, this would, 
according to the AG, be totally irrelevant if the credit is granted by Portugal unilaterally. In 
accordance with the recent judgment of the Court in the case of Denkavit Internationaal, he 
concluded that the discriminatory withholding tax paid in the Netherlands could be ‘neutralised’ 
only if and when it can be credited in full against Portuguese corporation tax on the basis of the 
provisions of the Netherlands-Portugal Double Taxation Convention.
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