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Judgement in case C-386/04 (Centro di Musicologia Walter Stauffer): German taxation of 
rental income of a foreign charitable foundation

The German Supreme Court referred the question to the ECJ of whether or not the taxation in Germany of 
rental income of a non resident charitable foundation is compatible with the freedom of establishment in Art. 43 
EC, the freedom to provide services in Art. 49 EC and the free movement of capital in Art. 56 EC, if a German 
resident charitable foundation is exempted from corporation tax on such income.

The claimant, Centro di Musicologia Walter Stauffer (Stauffer) is a charitable foundation under Italian law, 
resident in Italy. Purpose of the foundation is amongst others schooling, education and promotion in the field of 
music theory. The foundation granted scholarships to students from Switzerland exclusively. Stauffer owned 
property in Germany from which it derived rental income, which was used for charitable activities. It had neither 
a branch nor any permanent office in Germany. The rental services were rendered by a German property 
manager. Stauffer was liable to German corporation tax on the rental income, since the German exemption 
from corporation tax only applies to resident charitable foundations.

Firstly, the ECJ denied the applicability of the freedom of establishment, as Stauffer did not have any office 
space in Germany and was not actively involved in the German property management. Secondly, it affirmed the 
applicability of the free movement of capital, as investment in real estate is covered by the scope of the 
Directive 88/361/EEC on free movement of capital. Since the free movement of capital is applicable, the ECJ 
did not further investigate the freedom to provide services. 

The ECJ went on to point out that the fact that the tax exemption for rental income applies only to charitable 
foundations that are resident in Germany places charitable foundations resident in other Member States at a 
disadvantage and may constitute an obstacle to the free movement on capital. The legislation thus in principle 
constitutes a prohibited restriction on the free movement of capital.  

The Court rejected the German and UK governments argument that a resident and a non-resident charity are 
not in comparable situations, since the former plays an active role in German society and performs duties that 
had otherwise been carried out by and at the expense of German authorities, whereas the activities of the latter 
concern (here) Italy and Switzerland. The ECJ noted that the Member States can surely require a link between 
a tax exemption and the activities carried out. However, in respect of the qualification as charity, the German 
Fiscal Code does not distinguish between activities carried out in Germany and activities carried out abroad. 
The Court then stated that EC law does not require Member States to automatically acknowledge a foreign 
charity status. However, where a foundation having charity status in its own State also satisfies the 
requirements in another State (here: Germany), this State cannot deny that foundation the right of equal tax 
treatment solely because it is not resident in its territory. 

The governments' justification arguments were all rejected. In respect of fiscal supervision, the Court pointed 
out that the Member States are authorised to ascertain in a clear and precise manner if a non-resident 
foundation meets the national conditions, e.g. by requiring the annual accounts and activity reports. Further, the 
Mutual Assistance Directive provides a tool to obtain all information needed from the State of the non-resident 
foundation. The arguments on permissible state aid, coherence, protection of the tax base and the alleged risk 
that terrorists and criminal gangs assume the status of a foundation for purpose of money laundering were 
dismissed by the Court. 

Accordingly, the ECJ decided that the free movement of capital precludes a Member State from refusing to 
grant a non-resident charity a tax exemption solely on the ground that it is not resident in that Member State, 
whereas resident charities are granted such exemption. 

The reasoning by the ECJ can be equally applied to other tax exempt entities investing cross border, such as 
pension funds. The conclusions are further not dependant on how the tax on the foreign entities is levied, i.e. by 
way of withholding or by way of assessment. The judgment might also have implications for inheritance and 
property tax, where domestic charities are often tax exempt. The free movement of capital is further relevant for 
charities, where e.g. gifts to domestic charities are deductible, but gifts to foreign charities are not. The 
European Commission has for example formally requested the United Kingdom to end discrimination of foreign 
charities, due to the fact that tax relief is only granted for gifts if the charity is established in the United Kingdom. 
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