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Judgment in the Cadbury Schweppes Plc / Cadbury Schweppes Overseas Limited v Commissioners of Inland Revenue 
case C-196/04: CFC Intra – EU precluded if extending beyond “wholly artificial arrangements”.

The Grand Chamber of the ECJ today handed down its judgment in the Cadbury Schweppes Plc Controlled Foreign Companies 
(CFC) case. The ECJ has remitted to the UK referring court ( the Special Commissioners ) the question as to whether the UK 
motive test can be interpreted so that the UK CFC charge on the UK immediate parent company of an EU (non-UK ) lowly taxed 
( less than the ¾ of the UK rate ) subsidiary only applies in the case of “wholly artificial arrangements”. 

Cadbury Schweppes Plc (CS), through its UK subsidiary Cadbury Schweppes Overseas Limited, held 100% of the shares in two 
Irish companies, Cadbury Schweppes Treasury Services (CSTS) and Cadbury Schweppes Treasury International ( CSTI ), which 
carried out treasury activity, principally the raising of additional third party debt, in Sterling and US Dollars. CSTS and CSTI were 
subject to the Irish 10% IFSC Corporation Tax Rate. 

The UK Special Commissioners stated that they were faced with a number of uncertainties to the application of Community Law.  
First, whether in establishing companies in another Member State solely to take advantage of a more favourable tax regime, was 
CS abusing the EC Treaty freedoms? Secondly, if the court considers that CS is merely exercising the relevant freedoms in a 
genuine manner, is a CFC regime a restriction on the exercise of those freedoms or discrimination? Thirdly, did the fact that CS 
taken together with CSTI would pay no more tax than if CSTS and CSTI had been established in the UK (this seems to ignore 
group relief), mean that there is no restriction? Fourthly, if the UK CFC legislation was held to be discriminatory, should a 
comparison be made with the other UK multi-nationals with EU (non–UK) subsidiaries in territories not regarded as lower tax by 
the UK? Fifthly, whether if the UK CFC legislation involved either discrimination or a restriction on the freedom of establishment, 
could that legislation be justified on grounds of prevention of tax avoidance?

The UK Special Commissioners however expressly referred only a single question viz “Do Articles 43EC, 49EC and 56EC 
preclude national tax legislation such as that in issue in the main proceedings, which provides in specified circumstances for the 
imposition of a charge upon a company resident in that Member State in respect of the profits of a subsidiary company resident 
in another Member State and subject to a lower level of taxation?”

The Court first held that the relevant freedom was Freedom of Establishment viz Article 43, together with Article 48.

The Court then held that a community national, whether a natural or legal person, seeking to profit from tax advantages in force 
in a Member State other than the State of residence cannot of itself deprive him of the right to rely on the provisions of the treaty 
(see Barbier C-364/01 Para 71). The Court also referred to Centros (C-212/97 Para 27) and Inspire Art (C-167/01 Para 96) in 
support of the fact that, as regards Freedom of Establishment, a company established in a Member State for the purpose of 
benefiting from more favourable legislation does not in itself constitute abuse of that freedom. 

The Court went on to hold that the UK CFC regime created a tax disadvantage for the UK resident company, notwithstanding 
that, taking the UK CFC charge together with the Irish tax on the subsidiary, the overall tax rate might be the same as if the 
profits had been made by UK subsidiaries. This was because the UK CFC tax on the parent is on profits of another legal person 
which is not the case for a UK resident subsidiary or another EU-non UK subsidiary not subject to a lower level of tax. The Court 
went on to hold that case law such as Commission v France C-270/83 and Eurowings C-294/97 were authority for the proposition 
that any advantage resulting from the low tax to which a subsidiary established in a Member State other than the parent 
company’s was incorporated cannot of itself authorise the parent company’s Member State to offset that advantage by less 
favourable tax treatment of the parent.

The Court nonetheless held that a national measure restricting Freedom of Establishment may be justified where it specifically 
relates to “wholly artificial arrangements” aimed at circumventing the application of the legislation of the Member State concerned 
(ICI C-324/00 Para 26, and Marks and Spencer C-196/03 amongst others). The Court went on to note that whilst a CFC regime 
including the profits of other EU Member States’ subsidiaries could be acceptable from a public policy perspective as having the 
objective of thwarting practices having no purpose other than to escape the parent company’s national tax legislation, such 
measures must be proportionate and not go beyond what is necessary to achieve the overriding public policy purpose. In this 
regard, the Court made express reference to the twin subjective/objective test laid down in the duty and VAT cases of Emsland 
Starke C-110/99 and Halifax C-255/02.

The Court’s guidance on what may constitute a “wholly artificial arrangement” refers simply to the extent to which the CFC 
physically exists in terms of premises, staff and equipment and consequently the finding that the local incorporation corresponds 
with an actual establishment intended to carry on genuine economic activities in the host Member State.

In conclusion, any EU CFC regime which goes beyond taxing subsidiaries in EU countries other than “wholly artificial 
arrangements” not existing physically in terms of premises, staff and equipment and intended to carry on genuine economic 
activities in the host Member State will be disproportionate and unenforceable.  
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