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Advocate General Geelhoed’s 29th June 2006 Opinion in the UK referred case “Test Claimants in the Thin 
Capitalisation Group Litigation v Commissioners of Inland Revenue” (C-524/04)

AG Geelhoed delivered his opinion in the UK thin cap group litigation order (GLO) case partly in favour of the UK 
government.

Background
The UK High Court had referred to the ECJ questions under Articles 43 (freedom of establishment), 49 (services) 
and 56 (free movement of capital) in relation to interest disallowances or addbacks suffered, or instances of 
increased equity having to be introduced or no or lower interest rates charged on certain debt, regarding financing of 
the UK subsidiaries of a French, a Swedish, and two US groups.  

In essence, the questions referred sought (as regards the French and Swedish test claimants) to build on the ECJ’s 
judgment in favour of the taxpayer in the Lankhorst-Hohorst v FA Steinfurt case (C-324/00), and to ask the Court 
for their views in relation to situations where a third (i.e. non-EU) country company was involved (or a third 
country branch of an EU company).  

Opinion
First, the AG opined that only Article 43 was engaged. Accordingly, in third country situations unless an EU (non-
UK) lender also exercised a “definite influence” Baars: (C-251/98) over the UK borrower, no EC Treaty freedom 
would be engaged.  

Secondly, the UK thin cap provisions before 1st April 2004 (when they were extended to UK controlled situations) 
gave rise to disadvantageous UK tax treatment only in the cross border situation, which the AG considered 
discriminatory rather than arising from allocation of taxing rights as the UK had argued.  

Nonetheless, these provisions were capable of justification provided they were proportionate. In this regard, it must 
be possible for a subsidiary to demonstrate without undue burden that the financing actually adopted was in fact 
carried out for genuine commercial reasons other than to gain a tax advantage, and also the UK must ensure the 
reciprocal recognition by the State of residence of the parent company of any UK re-qualification of interest paid by 
the UK subsidiary as a distribution or other disallowance.  

Discussion
In his analysis, the AG accepts that prevention of abuse of law on grounds of tax avoidance can apply in relation to 
justification of a breach of freedom of establishment, notwithstanding the recent comments of AG Leger in the 
Cadbury Schweppes plc case (C-196/04) and those of AG Stix-Hackl in the Fidium Finanz AG case (C-452/04). In 
this regard, the AG also expressly and approvingly refers to the Halifax, Bupa and Huddersfield University ECJ Vat 
avoidance judgments.  

Secondly, particularly having regard to the reference to establishment as one of the four areas where the Article 57 
standstill provision is capable of applying as regards breaches by Member States of Article 56 in its application to 
free movement of capital and third countries, it is surprising that the AG has not considered a potential application 
of Article 56 in situations where Article 43 is not applicable because no EU lending company exercises a “definite 
influence” over the UK borrower.

Thirdly, it is unclear whether in practice the UK will be able to substantiate that it is possible for a UK subsidiary to 
demonstrate “without undue burden” that the financing of the UK subsidiary was in fact carried out for genuine 
commercial reasons other than to gain a tax advantage. This will be a matter for the UK High Court upon the case’s 
return to the UK

Fourthly, as all UK bi-lateral tax treaty Competent Authority provisions are only “best endeavours”, it is difficult to 
see how the UK can demonstrate, as the AG requires, that it “ensures the reciprocal recognition by the State of 
residence of the parent company of any UK re- qualification of interest paid by the subsidiary”. The failure (as yet) 
to reach Competent Authority agreement in at least one well-publicised UK Competent Authority case (albeit not 
intra-EU) emphasises this.

Surprisingly, there is no reference in the AG’s opinion to the EU Arbitration Convention in this regard, although 
perhaps this may be rationalised as (given the independence of the arbitration commission) as not capable of 
meeting the “UK ensures” test.
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