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Opinion in the case Centro Equestre da Leziria Grande Ltd, C-345/04

Centro Equestre is a Portuguese resident corporation that tours with equestrian shows. In 1996, one tour 
took place in Germany, Ireland and the UK. Centro was taxed on the German proceeds in accordance 
with the provisions applying to non-residents, stating that income such as in the present case (where the 
non-resident does not have a permanent establishment in Germany) is subject to a final withholding tax 
on the proceeds. The tax is refunded upon application insofar as it exceeds 50 % of the proceeds less 
expenses with a direct economic connection to the proceeds. With such application, the taxpayer accepts 
that his Residence State is accordingly notified of the deduction. 

Centro Equestre applied to have also e.g. proportionate personnel costs, write-downs of horses, 
equipment for the horsemen etc, taken into account. This was rejected, as the expenses did not qualify 
as having a direct economic connection to the proceeds. After court proceedings, the German Supreme 
Tax Court referred the case to the ECJ and asked if the freedom to provide services is infringed if a 
refund of withholding tax to non-residents is only granted if the expenses with a direct economic 
connection to the proceeds exceed 50 % of the same. 

On June 22, 2006, Advocate General Léger issued his opinion in the case. He initially stated that it is in
accordance with the territoriality principle that a State, in deciding the tax base for a non-resident 
taxpayer, considers only the income and expenses connected with the taxable activity in that State. 

The German government claimed that a non-resident taxpayer without a permanent establishment in 
Germany is not in a comparable situation with a non-resident taxpayer having a permanent 
establishment in Germany (in which case both direct and proportionate indirect expenses had been 
deductible), or a resident taxpayer, as the economic link to Germany is stronger in the latter cases. The 
AG dismissed that argument: In respect of the providing of the same services, those taxpayers have 
comparable types of necessary expenses for the providing of the services. The proceeds are thus in all 
cases reduced by expenses economically linked to the activity in the State where the service is provided. 
To treat these situations differently constitutes a discrimination and is in breach of the freedom to provide 
services in the EC treaty. The AG hereby referred to the ECJ judgment in the Gerritse case (C-234/01), 
where the Court already decided that expenses with direct economic connection to income in the State of 
the taxable activity have to be considered in the same manner for resident and non-resident individuals. 
In the view of the AG, this applies equally to corporations. 

In the Gerritse case, the ECJ dealt with expenses that had a direct economic connection to the taxable 
income. The AG interprets this as a requirement of a causal economic connection, i.e. indirect expenses 
have to be considered as well if they feature a causality to the taxed income, as this is the case for 
resident as well as for non-resident taxpayers with a permanent establishment in Germany. 

The German government's justification arguments were rejected. In respect of the risk of a double 
deduction of expenses, the AG concluded that upon applying for the refund, the taxpayer accepts that 
the Residence State is notified. Secondly, as the double tax treaty stipulates a tax credit in Portugal, 
Portugal can review which expenses were deducted in Germany, in order to avoid a double deduction. 

The AG emphasised that expenses can only be deducted insofar as they are necessary to carry out the 
activity in that State. If a tour is carried out in several Member States, the expenses therefore have to be 
proportionally deducted according to the number of performances that took place in that State. 

The AG thus concluded that it is not discriminatory to require an economic connection between the 
taxable income and the expenses, for which a non-resident claims a deduction. However, to require a 
direct economic connection only for expenses of non-residents is in breach of the freedom to provide 
services. Moreover, it is discriminatory that non-residents can only claim a deduction of expenses if these 
exceed 50 % of the proceeds, whereas there is no such limitation for resident service providers. 

It should be noted that after the Gerritse judgment, the German Ministry of Finance by way of Decree 
does no longer apply the 50 % requirement in respect of expenses for non-resident artists and 
sportsmen. However, the condition that the expenses have to be directly economically connected to the 
proceeds still applies. 
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