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Advocate General Léger opinion in the case FKP Scorpio Konzertproduktionen GmbH, C-290/04

Scorpio, a German resident company, arranged concerts in Germany. In 1993, Scorpio had paid a 
consideration to an individual resident in The Netherlands for providing artistic performances without 
deducting German withholding tax on those payments. The individual had not produced an exemption 
certificate to allow a payment without withholding tax deduction. In due course the finance authorities 
made Scorpio liable for the withholding tax. 

Under German tax law non-residents are subject to limited tax liability with income as set out above. The 
tax is imposed by way of deduction at source on the gross amount without deductions for business 
expenses. The debtor is liable for the correct withholding. Even if a tax treaty provides for a lower tax rate 
or no German tax at all, the tax has to be withheld and, later on, refunded unless an exemption certificate 
is issued by the Federal tax authorities in advance. In contrast, no withholding obligation and liability 
arises for comparable payments to resident creditors. Scorpio thus objected to the liability and after court 
proceedings the German Supreme Tax Court referred the following questions to the ECJ: 

Is the freedom to provide services of Art. 49 EC infringed if a German resident debtor of an EU-resident 
creditor can be held liable for withholding tax, whereas payments to a resident creditor are not subject to 
any withholding tax and therefore no liability for insufficient deduction of tax at source can arise? 

Should this not be an infringement the Court asked if it is required to grant the deduction of related 
business expenses - at least those proven to the debtor by the creditor - already within the taxation at 
source for an EU-resident creditor as residents are taxed with their net income only. Further, it was asked 
whether the denial to the debtor to refer to a tax exemption for the income under a tax treaty with regard 
to his withholding obligation and even within subsequent liability procedures is an infringement. Finally, 
the Court asked if it is relevant for the previous questions if the EU-resident creditor is not an EU-citizen 
at the time of providing the service.

The AG opined at first that neither the procedure of deducting tax at source nor the debtor's liability for 
tax constituted an infringement of the freedom to provide services. The implicit unequal treatment of 
residents and non-residents was justified by grounds of efficiency of the tax imposition itself. In this 
context he points out that in 1993 Germany had no means to impose its tax claims in The Netherlands 
neither by the tax treaty nor by the directive on mutual assistance for the recovering of claims.

Pointing to the decisions in Gerritse and Schumacker, the AG furthermore reconfirmed that a final refusal 
of a deduction of business expenses constitutes an infringement. Provided that the full deduction of 
business expenses is granted in the end, e.g. within refund procedures, levying withholding tax on the 
gross income is, however, compatible with the freedom to provide services. 

As to the question whether tax treaty provisions have to be considered, the AG enunciated that the 
requirement of an exemption certificate to benefit from the tax treaty provisions within source taxation 
itself does constitute a restriction, which is, however, justified on the grounds of a correct and efficient 
application of the withholding procedure. In contrast, the tax exemption under the treaty has to be taken 
into account once the liability procedures towards the debtor are initiated. At that stage the tax authorities 
should be in a position to judge the applicability of the treaty provisions as they would have done, had the 
creditor applied for an exemption certificate in advance.

Finally, he discussed and concluded that under Art. 49 EC the nationality of the EU-resident provider of 
the service is of no relevance for the rights of the recipient. Neither in case law nor in the EC itself there 
is a rule which states that the recipient has to provide evidence for the provider's EU-nationality. 
Furthermore, this would not be justified nor practicable for the recipient of the services. 

In summary the AG concluded that in 1993 the withholding obligation and procedure themselves did not 
infringe the freedom to provide services, as long as the non-resident taxpayer is offered mechanisms to 
deduct business expenses and enjoy tax treaty provisions in the end. The AG thus recommends to 
accept the disadvantage in liquidity for the creditor for the sake of an efficient and correct imposition of 
taxes. As a consequence a liability of the recipient of the services is acceptable in principle, except for 
where the liability concerns taxes on income which is exempt under a tax treaty.
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