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Preliminary questions on Dutch corporate exit taxation

On 15 July 2010, the Court of Appeal of Amsterdam posed three preliminary questions
on the application of a Dutch final exit tax levied upon the emigration of a Dutch BV to
the UK in 2000.

Facts and circumstances

Litigant is a Dutch BV, which - until 2000 - is a resident of the Netherlands for tax
purposes. In 2000 litigant moved its place of effective management to London, effecting
for Dutch tax purposes an emigration to the UK. At the moment of emigration, the Dutch
BV owned a substantial receivable denominated in GBP. Due to an increase of the value
of the GBP compared to the Dutch guilder (NLG) from the moment the Dutch BV
acquired the receivable until the emigration, the value of the receivable had increased by
approximately NLG 22m (FX gain). Prior to emigration, no Dutch tax had been levied on
this FX gain. The Dutch tax inspector sought to tax the FX gain upon the moment of
emigration, arguing inter alia that the Dutch BV had engaged in tax avoidance (fraus
legis). This position was subsequently challenged by the Dutch BV.

Preliminary questions

In the context of the above-mentioned case, the Court of Appeal has seen fit to pose the
following three preliminary questions to the European Court of Justice:

1. Can, if a Member State imposes a final exit tax upon a transfer of the effective
management of a company which has been incorporated under the laws of that
Member State, that company, according to the present state of EU law, invoke
Article 43 EC (now Article 49 TFEU) against that Member State?

2. If the first question should be answered affirmatively: is a final exit tax as the
present one, which taxes capital gains in assets which are transferred from the
Member State of departure to the Member State of arrival, such as were present
at the moment of the transfer of the effective management, without deferral of
payment and without the possibility of taking into account subsequent loss of
value of the assets, in breach of Article 43 EC (now Article 49 TFEU), in the
sense that such a final exit tax cannot be justified by the need to allocate
taxation rights between Member States?

3. If the answer to the previous question is in part dependent on the condition that
the present final exit tax pertains to an (FX) gain accrued under the Dutch tax
jurisdiction, which this profit cannot be taken into account in the country of
arrival under the tax system applicable there?

On 18 March 2010 the European Commission has requested the Netherlands to alter its
present exit tax legislation to ensure compatibility with EU Law. The above-mentioned
preliminary questions underline that the present Dutch corporate exit tax provisions are
vulnerable from an EU law point of view.
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