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ECJ decision in the Commission v Italy case (C-540/07): the Italian WHT on EU/EEA
outbound dividends is in breach of the EC Treaty, whilst it is compatible with EEA
Agreement

On 19 November 2009, the ECJ issued its decision in a case concerning the compatibility with
the EC Treaty and the EEA Agreement of the Italian withholding tax applying on dividends paid
out by an Italian tax resident company to a company tax resident of another EU Member State or
EEA State (“EU/EEA outbound dividends”).

Pursuant to the Italian tax legislation in force until 31 December 2007, EU/EEA outbound
dividends, except those within the scope of the Directive 90/435, were subject to a 27%
withholding tax. The tax rate could be reduced to a lower percentage (usually 15%) in the case
a DTT between Italy and the EU/EEA State of residence of the beneficiary applied. By contrast,
dividends paid out by an Italian tax resident company to another Italian tax resident company
(“domestic dividends”) were only taxed on the 5% of their gross amount at the 33% tax rate then
in force.

For more information on the previous and new Italian tax legislation on EU/EEA outbound
dividends, as well as its compatibility with EU law, please also refer to EUDTG Newsletter 2008 –
nr. 001, EUDTG Newsletter 2009 – nr. 002 and EUDTG Newsletter 2009 – nr. 004.

Dividends paid to EU companies
The ECJ, confirming the AG opinion (on this matter, please refer to EUDTG Newsletter 2009 –
nr. 005) and its consolidated principles, stated that the Italian tax rules constituted a restriction of
the free movement of capital and that, considering the applicability of the Directive 77/779/EEC
concerning the mutual assistance by the competent authorities of the Member States, the latter
could not be justified.

Dividends paid to EEA companies
The ECJ stated that although the Italian legislation constituted a restriction of the free movement
of capital, the latter was justified by the overriding reason in the public interest regarding the fight
against tax evasion.

In fact during the proceeding, the Italian Republic has remarked that no provision for exchange of
information exists between it and the Principality of Liechtenstein and, moreover, that the
conventions for the avoidance of double taxation in force with the Republic of Iceland and
Norway do not contain any provisions laying down an obligation to supply information.

It is crucial to emphasize that the Commission has not rebutted any arguments on this point.

Conclusions
In our opinion the ECJ decision:
 on one hand, strengthens the position of EU companies which have already submitted

claims for the reimbursement of the Italian withholding tax declared in breach of the EC
Treaty and should encourage other EU companies to quickly submit refund claims in Italy;

 on the other hand, could give some arguments to the Italian tax authorities to deny the
refund claims submitted by EEA or Third Countries companies if the relevant conventions for
the avoidance of double taxation do not contain provisions that guarantee an actual
exchange of information.


