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AG Kokott: Dutch fiscal unity regime not in breach of EU law (C-337/08)

On 19 November 2009, the opinion of the European Advocate General Kokott in
the case of X-Holding (C-337/08) was published. X-Holding is represented by
PricewaterhouseCoopers in the Netherlands. The AG holds the view that the
impossibility to form a cross-border Dutch fiscal unity is not in breach of Art 43
EC (freedom of establishment).

Under the Dutch fiscal unity regime, a Dutch parent company can form a fiscal
unity with a Dutch subsidiary company. This allows inter alia for the consolidation
of profits and losses within the fiscal unity, for tax-neutral restructuring and the
transfer of assets between the companies in the fiscal unity and for the
submission of one single tax return. It is not possible for a Dutch parent and an
EU subsidiary to form a fiscal unity, which means that none of the
aforementioned advantages are available in the cross-border situation.

If a Dutch parent company forms a fiscal unity with its subsidiary, the effect for
Dutch tax purposes is that the subsidiary is regarded as a permanent
establishment (PE) of the parent company. Consequently, in a cross-border
situation, the allocation of taxation rights between the Netherlands and the
resident Member State of the subsidiary would be guaranteed pursuant to the
terms of the applicable tax treaty. X-Holding has, in light of the above, argued
that the Dutch fiscal unity regime constitutes a breach of the freedom of
establishment.

The AG disagrees with this view on the grounds that there is no requirement for a
Member State of origin to accord equal treatment to establishment in a different
Member State using respectively a PE or a subsidiary company. She argues that
the mutatis mutandis application of the rules on the tax treatment of foreign PE’s
to foreign subsidiaries would have the effect of extending the fiscal jurisdiction of
the State of residence of the parent company. She considers that this would
jeopardise the allocation of power to impose tax between the Member States, but
does not address the point that the allocation of taxation rights is in fact
safeguarded by the tax treaty.

The AG further notes that whilst the cross-border transfer of assets between a
parent company and its foreign subsidiary may impair the allocation of taxation
rights between Member States, national measures aimed at combatting such
interference must meet the standards of proportionality. In the case of X-Holding,
it is for the national court to investigate whether this criterion has been satisfied,
in absentio a fiscal unity.


