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ECJ: Dutch dividend withholding tax on EEA distributions contravenes
European law

In its judgment of 11 June 2009 (C-521/07), the ECJ ruled that the Dutch
exemption rules for dividend withholding tax on distributions by a Dutch
subsidiary to a parent company based in the European Economic Area (EEA)
contravene EC Law.

Under Dutch law, a dividend withholding tax of 15% is imposed on distributions
by subsidiaries to their parent companies. Articles 4 and 4a of the Dutch Dividend
Withholding Tax Act provide for an exemption from withholding tax for
distributions to beneficiary companies which are resident in an EU Member State
and which own a participation of no less than 5% in the distributing company.

By contrast, on the basis of the agreements for the avoidance of double taxation
which the Netherlands has concluded with Iceland and Norway, exemption from
dividend withholding tax to Icelandic or Norwegian companies is only applicable
for companies holding participations of respectively 10% or 25%..

The ECJ deems this difference in treatment as a contravention of Article 40 of the
EEA Agreement, concerning the freedom of capital (similar to Art 56 of the EC
Treaty), as it is likely to deter companies established in Iceland and Norway from
making investments in the Netherlands. Moreover, it makes it more difficult for a
Netherlands company to raise capital from Iceland and Norway than from the
Netherlands or another EU Member State.

The Netherlands sought to justify the prime facie breach of Art 40 EEA by arguing
that the EC Directive for Mutual Assistance by the competent authorities of the
Member States in the field of direct taxation (77/799) is not applicable with
respect to Iceland and Norway. Consequently, the Netherlands argued that it was
justified in not applying the restriction of Dutch dividend withholding tax to
distributions to parent companies in these countries, as it could not be verified
that these companies met the various conditions applicable under Dutch law.

The above-mentioned justification was not accepted by the ECJ. The ECJ
accepted that it could be justifiable for the Netherlands to require proof that the
various criteria under Dutch law were satisfied. However, the ECJ did not agree
that the Netherlands was justified in its requirement that companies in Iceland
and Norway have a higher participation in the distributing company. In the view of
the ECJ, the latter requirement bears no relation to the conditions otherwise
required from all companies in order to be entitled to that exemption and thus
cannot justify the breach of Article 40 EEA. As a consequence, the exemption
from Dutch dividend withholding tax should also apply to parent companies in
Norway and in Iceland.


