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French Supreme Court decides on the compatibility of withholding tax due by
EU pension funds on French dividends

In a decision dated 13 February 2009, the Supreme Administrative Court ruled that
the tax treatment of French dividends received by French pension funds under
domestic tax law should be extended to EU non-profit organizations of the same
nature.

According to the French Tax Code and the Administrative guidelines, French
pension funds (“Caisse de Retraite et de Prévoyance”) are considered as non-profit
organizations for tax purposes, and are therefore exempt on dividends received
from French companies.

Four Dutch pension funds have asked to nullify French Statements of Practice
issued in 2005 which refused to exempt Dutch pension funds from withholding tax
on French source dividends.

The Supreme Court stated firstly that this withholding tax is in breach with the EC
free movement of capital where EU pension funds are able to show that they are in
similar situation as French “Caisse de Retraite et de Prévoyance”. It is noticeable
that the French Court referred explicitly to the ECJ Stauffer case (C-386/04, 14
September 2006) in its recital.

The Supreme Court continued by noting that this discrimination is not justified, as
the French tax authorities did not bring any valid arguments (nor the need to
preserve the coherence of the tax system, neither to efficiency of tax audit). Thus,
the Supreme Court nullified the above-mentioned Statements of Practice.

It should be noted that the same Dutch pension funds have pending cases before
the French Supreme Court on the tax levy that applies in France to EU pension
funds on capital gains arising from the disposal of French real estate companies
shares.

This ruling brings crucial arguments to pending litigations in France and may open
new opportunities for claims.

It also supports the complaints that PricewaterhouseCoopers, together with the
European Federation for Retirement Pension, submitted to the Commission,
claiming that dividend distributions to EU pension funds should not be subject to a
less favourable tax treatment than dividend distributions to domestic pension funds.
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