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Foreword
Welcome to the Fall 2011 edition of FSTP Perspectives. Our 
previous edition focused on the evolving financial market 
regulations and their impact on local regulatory and tax 
authorities, taxpayers, historical transfer pricing positions and 
results. While this area continues to evolve, this edition shifts 
our focus to regional developments, especially outlining transfer 
pricing updates specific to the financial services sector in key 
geographic regions and how these might impact your business. 

As evidenced in the political climate of late, from the EU to 
Washington, DC, many nations are facing severe budget deficits 
and a major credit crisis and, therefore, are aiming to bolster tax 
revenues and collection activities, of which the financial sector 
remains an important potential source. In terms of transactions 
that are receiving scrutiny, tax authorities are expanding their 
review to include intercompany loans (see included discussions 
on Singapore and China) and thin capitalization rules (see 
included discussions on Taiwan and Australia). A number of 
countries, such as China, are also increasing tax audit activity 
specifically aimed at large financial institutions. Last month, 
the EU Commission proposed the introduction of a Financial 
Transactions Tax (FTT) on all financial institutions operating 
within the EU member states irrespective of where the 
counterparty to the transactions are located. Given the political 
hurdles to be cleared to see this proposal being implemented 
across all the EU states, it is likely that the current proposed 
start date of January 1, 2014 will not be met. However, whether 
due to the potential FTT in the EU or pending regulations 
in the US under the Dodd-Frank legislation, many financial 
institutions are, or will be in future, contemplating the 
relocation of financial activities outside of certain jurisdictions. 

Given the complex and constantly evolving rules around the 
world, transfer pricing policies that have worked in the past 
may not necessarily pass muster going forward. The current 
environment is one in which many existing structures will need 
to be re-evaluated.

From a technical perspective, this issue discusses the impact of 
the recent changes involving reliance on credit rating agencies 
and how that may impact analysis of intercompany financial 
transactions. Finally, we have also provided a summary of 
financial services transfer pricing in China/Hong Kong based 
on discussions and presentations of our FS Transfer Pricing 
Masters Series event in Shanghai in July 2011.

In a dynamic economy with so many issues to debate, we expect 
our 2012 Financial Services Transfer Pricing Masters Series 
sessions in Sydney, New York, Frankfurt and Mumbai to provide 
a more technical and regional flavor. We hope you are able to 
attend one of these events. Please feel free to reach out to your 
local PwC financial services tax/transfer pricing contact for 
more information on these or other transfer pricing matters.

Best regards,

Adam M. Katz,  
Global FS Transfer Pricing Co-Leader  
New York City

“Welcome to the October 2011 issue of FSTP Perspectives: PwC’s 
market leading financial services transfer pricing publication.”
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The Impact of Dodd-Frank 
on credit ratings and 
considerations for financial 
transactions TP 

In the context of intercompany financial 
transactions, FSTP practitioners require 
standardized means to evaluate creditworthiness. 
This need has traditionally been met nearly 
exclusively by methodologies or tools for 
estimating credit ratings developed by National 
Recognized Statistical Ratings Organizations 
(NRSROs) such as Standard & Poor’s, Moody’s, and 
Fitch. Recent regulatory developments, however, 
suggest that blind reliance on NRSROs should be 
re-examined.

The NRSROs have been the focus of increased 
regulation and scrutiny since the onset of the 
financial crisis of 2008. The centerpiece in the 
United States has been the Dodd-Frank Wall 
Street Reform and Consumer Protection Act (DFA), 
signed into law on July 21, 2010 (also see FSTP 
Perspectives, May 2011 edition, Dodd-Frank, 
executive compensation and transfer pricing). 
Amongst other elements, DFA requires federal 
agencies to remove any regulatory reference to 
or reliance on credit ratings issued by a NRSRO. 

In the context of intercompany financial transactions, 
FSTP practitioners require standardized means to evaluate 
creditworthiness.  

This provision reflects an increased scrutiny by 
government officials of NRSROs. 

DFA requires the Internal Revenue Service to 
remove any references to credit ratings issued 
by a NRSRO from the Treasury Regulations it 
promulgates. Treas. Reg. § 1.482 contains a few 
scattered conceptual references to credit ratings 
in examples meant to illustrate the application of 
specific provisions, but not to specific NRSROs. The 
closest link between the actual regulatory language 
in Treas. Reg. § 1.482 with the DFA is Treas. Reg. § 
1.482-2(a)(2)(i), which specifies creditworthiness 
as a factor to be considered in analyses of 
intercompany loans and advances. Here again, 
though, the reference is conceptual, with no specific 
mention of credit ratings issued by a NRSRO. 

The impact of DFA on financial transactions TP may 
be understood via the possible reactions of other 
federal agencies affected by the aforementioned 
provision in DFA. One response to these mandates 
could be to remove references to creditworthiness 

1 While the IRS has not yet issued final or temporary regulations directly applicable to global trading activities, Global Dealings Regulations are, 
in broad terms, reflective of US tax policy in this area. 

Zachary Noteman, Adam Aroian
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(Continued on next page)

Given that it doesn't seem 
possible to ignore credit 
worthiness, the main response 
we have seen has been to search 
for alternative proxies of 
creditworthiness.



entirely. Under this possibility, no attempt to find 
a substitute for NRSRO credit ratings would be 
made. For the financial transactions TP practitioner, 
however, ignoring creditworthiness is not a feasible 
option, as some measure of the risk of non-payment 
will always be required to arrive at an arm's length 
interest rate or guarantee.

Given that it does not seem possible to ignore 
credit worthiness, the main response we have 
seen has been to search for alternative proxies of 
creditworthiness. For example, the Securities and 
Exchange Commission’s (SEC) “net capital rule” has 
historically required broker-dealers, when computing 
net capital, to apply a lower net capital deduction to 
certain proprietary securities based on the NRSRO-
issued credit ratings of these securities. In response 
to DFA requirements, however, the SEC is proposing 
to place the onus on the broker-dealers to establish 
the creditworthiness of the securities before they can 
apply the lower net capital deduction, suggesting the 
use of the following criteria: (1) credit spreads, (2) 
securities-related research, (3) internal or external 
credit risk assessments, (4) default statistics, 
(5) inclusion on an index, (6) priorities and 
enhancements, (7) price, yield and/or volume, and 
(8) asset class-specific factors.

The impact of Dodd-Frank on credit ratings and considerations for 
financial transactions TP (continued)
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In searching for ways to reduce reliance on NRSRO 
credit ratings, then, the SEC example illustrates 
some alternatives—at least as reinforcement, if not 
a full replacement. It is noted that a number of these 
factors are often incorporated in published rating 
methodologies from the NRSROs and, as such, this 
could be construed to be an approach that is simply 
requiring analysts to apply their own diligence 
with respect to the underlying building blocks of 
a rating, instead of blanket reliance on published 
ratings or results. In a similar manner, financial 
transaction TP specialists may consider exploring 
corroborative methods and indicators that may be 
used to supplement the NRSRO-issued credit ratings 
or better understand the methodologies. This may 
mean taking additional due diligence steps even 
if a relevant NRSRO credit rating is available and 
depending on the complexity of issues, a reduced 
'blind' reliance on black-box ratings or software 
solutions without considering their applicability and 
limitations. 

For more information, please contact:

Adam Aroian  
adam.aroian@us.pwc.com 

Zachary Noteman 
zachary.j.noteman@us.pwc.com



Asia-Pacific transfer 
pricing update

The transfer pricing (TP) landscape in the Asia-Pacific 
region continues to evolve rapidly with tax authorities 
significantly stepping up their audit efforts. 

The following survey outlines recent regulatory 
changes and audit developments in Australia, China, 
Japan, Korea, Singapore, and Taiwan, particularly 
those relevant for clients in the financial services 
sector or with intercompany financial transactions 
(such as intercompany loans).

Australia
The Australian Taxation Office (ATO) has issued 
final guidance on the interaction of TP and thin 
capitalization. The tax ruling reiterates that TP 
rules apply first to determine an arm’s length 
consideration (i.e., interest rate) for a related 
party loan, with the thin capitalization provisions 
then operating to determine the amount of 
debt deductions based on that consideration. 
Importantly, the ruling confirms the ATO’s view 
that the interest rate on a related party loan must 
produce an outcome that makes commercial “sense” 
for the borrower and lender. Critical issues continue 
to exist around the definition of “commercial 
realism.” The ruling also confirms the ATO’s view 
that parental affiliation is a relevant consideration in 
determining the creditworthiness of the borrower.

China 
Recently, most if not all foreign financial 
institutions in China were requested to submit their 
contemporaneous transfer pricing documentation 
for 2010 under short notice. It seems that the 
authorities are both studying taxpayers in the 
financial services sector for their compliance as well 
as looking into screening criteria to identify future 
audit targets.

On June 9, 2011, the SAT issued Announcement 
No. 34 which became effective July 1. With this 
release, the SAT has provided guidance on the 
steps taxpayers need to take in order to determine 
and substantiate the deductible portion of interest 
expenses for related party loans from a Chinese 
corporate income tax perspective. According to 
the provisions, the portion of interest paid by a 
non-financial institution to another non-financial 
institution exceeding the amount calculated by 
reference to the interest rate of similar loans with 
the same term as provided by financial institutions 
shall be non-deductible. Taxpayers are further 
required to produce evidence of the ‘rationality’ 

(Continued on next page)
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of their interest expenses and file a ‘statement of 
interest rates of financial enterprise loans of the same 
type and with the same term’ in order to claim a tax 
deduction.

Japan 
Japan continues to see strong local audit activity. 
The focus of recent TP audits includes not only 
large multinationals, which have historically been 
the target of the TP examiners, but also smaller 
or medium sized taxpayers, who previously were 
considered “under the radar” of such specialist teams. 
In addition, taxpayers should also be mindful that 
TP continues to be examined not only by specialist 
TP examiners, but also by non-TP auditors (from a 
corporate tax perspective) in general tax audits. As a 
result, taxpayers should have sufficient support (both 
TP and commercial) in place to avoid the possibility 
of both a TP assessment as well as an assessment 
under the domestic donation rules (from which there 
is formally no relief from double taxation under tax 
treaty provisions). 

Ralf Heussner, George Condoleon, Spencer Chong, Teruyuki Takahashi, Shin-Jong Kang, Paul Lau, Richard Watanabe



As a result of this audit environment, the number 
of APAs being filed continues to increase every 
year. While this places more pressure on the APA 
divisions, a greater allocation of resources and a 
streamlining of the APA review process (both at a 
local and National Tax Agency level) has ensured 
that the time to complete an APA has decreased 
significantly for many taxpayers, despite the 
increase in applications being submitted.

Finally, the 2011 Japan tax reform includes TP 
recommendations designed to mirror the changes 
made to the OECD Guidelines in 2010, effectively 
eliminating the hierarchy of TP methods for 
accounting years commencing on or after  
October 1, 2011. 

Korea 
Although no specific rules have been issued, TP 
for the financial services industry has become a 
key area for the National Tax Service (NTS) as 
evidenced by recent tax audit activity. Special focus 
is on the investment banking sector and revenue 
sharing together with global/regional cost charges 
to Korean entities. For the investment banking 
sector, especially where many functions performed 
onshore in Korea (such as deal-sourcing) have been 

compensated on a cost-plus basis, such onshore 
transactions are being reviewed with a more  
critical eye.

The NTS and financial regulators, Financial 
Supervisory Service, both of whom have TP 
oversight responsibility, continue to work hand-
in-hand on TP audits and increase information 
sharing.

Singapore 
Historically, it was common for Singapore 
companies to extend interest free loans to 
related parties. The Inland Revenue Authority 
of Singapore (IRAS) has not focused on such 
intercompany loans in the past. Instead, it has 
sought to deny a deduction for any interest cost 
incurred in funding these interest free advances. 
Back in 2009, the IRAS released rules which 
effectively eliminated such interest free loans  
and existing loans were grandfathered until 
January 1, 2011. Since then, all “related party 
loans should be charged interest rates that reflect 
the rates charged between unrelated parties under 
similar circumstances.” 
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Asia-Pacific transfer pricing update (continued)

Taiwan 
Taiwan has issued new thin capitalization rules 
on June 22, 2011 applicable to non-financial 
institutions only. The new release requires 
companies to disclose their debt-to-equity ratio 
with relevant documents upon tax filing from 
taxable years January 1, 2011 forward. Interest on 
debt exceeding the prescribed ratio (3:1) cannot be 
recognized as an expense. Moreover, the changes 
in regulatory environment are likely to result 
in increased scrutiny by Revenue Authorities, 
especially given the potential for changes in the 
resulting profit results in various jurisdictions. 

For more information, please contact:

Ralf Heussner   
ralf.rh.heussner@hk.pwc.com

George Condoleon  
george.condoleon@au.pwc.com

Spencer Chong 
spencer.chong@cn.pwc.com 

Teruyuki Takahashi 
teruyuki.takahashi@jp.pwc.com

Shin-Jong Kang 
shin-jong.kang@kr.pwc.com

Paul Lau 
paul.st.lau@sg.pwc.com

Richard Watanabe 
richard.watanabe@tw.pwc.com



FSTP Masterclass 
Shanghai 

A keynote spealer of the FSTP Masterclass series in 
Shanghai was Director Wang from the SAT who 
provided valuable insight on the tax authorities' 
initiatives and observations. 
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On July 12, 2011, PwC held its FSTP Masterclass 
series in Shanghai. The agenda included 
presentations on various technical issues as well 
as regional country updates (also see PKN article 
titled—China’s State Administration of Taxation 
which shares valuable insights into strategy and 
practices to combat tax avoidance—listed at the end 
of this edition). 

A keynote speaker was Director Wang from the 
SAT who provided valuable insight on the tax 
authorities’ initiatives and observations. Among 
other items, Director Wang discussed the SAT's TP 
enforcement plan for 2011 which is intended as a 
working guidance for tax examiners and insight for 
taxpayers.According to Director Wang, the SAT has 
made significant progress on advancing transfer 
pricing regulations/guidance and developing a 
monitoring system to combat anti-tax avoidance. 
From 2011 to 2016, the SAT plans to further 
strengthen its anti-tax avoidance monitoring 
system by expanding the focus across industries, 
transactions and locations covered, increasing 
the number of auditors, their expertise and 
international activity.

Following a review of both contemporaneous 
transfer pricing documentation and related party 
transaction disclosure forms as well as follow-ups 
with previously audited taxpayers, the authorities 
collected approximately three times as much 
additional tax revenues than from investigations, 
APAs and MAPs combined. The tax authorities are 
approaching taxpayers and urge them to “review 
and refine” their TP where deemed necessary, 
such as adjusting results to the median of the 
arm’s length range. In addition to local level tax 
examinations, the SAT has performed a number of 
‘national’ transfer pricing audits.

Although the number of TP audits increased 
slightly by approximately seven percent to 178 
cases, the audit focus will be further broadened to 
include financing arrangements, equity transfers, 
thin capitalization, controlled foreign companies 
and general anti-avoidance matters.

Ralf Heussner
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With growing cross border trade and investments, the 
Indian Revenue Authorities are now focusing on transfer 
pricing to evaluate the pricing of intercompany transactions 
by multi-national enterprises operating in India. 

India transfer pricing update

(Continued on next page)

With growing cross border trade and investments, 
the Indian Revenue Authorities are now focusing 
on transfer pricing to evaluate the pricing of 
intercompany transactions by multi-national 
enterprises operating in India. This article focuses 
on selected TP issues faced by the financial 
services sector.

Key TP issues

Equity broking
Tax authorities have been known to use the 
Comparable Uncontrolled Price (CUP) method 
to benchmark the taxpayers' broking commission 
rates with associated enterprises (AEs) against 
third party commissions, often disregarding 
differences in key aspects of the trades. These 
differences would impact their comparability 
with AE transactions. PwC has not seen judicial 
developments at the Income Tax Appellate 
Tribunal level (Second level of appellate 
authorities in India) to provide further clarity to 
taxpayers. 

Investment banking
With an increasing role in global investment 
banking operations, Indian entities of 
multinational groups are moving from cost plus 

pricing models to revenue/profit split-based pricing 
models aligned with the global TP models. Indian 
tax authorities appear keen to understand the 
relative importance of Indian entities within their 
global structures and their roles in cross border 
deals, mapping these against the revenue/profit 
splits agreed by way of the global TP policies. To 
this effect, tax authorities continue to seek to 'back-
test' the pricing models (as opposed to focusing 
on the arm's length nature of the policy itself) by 
analyzing the profitability of the Indian investment 
banking entity as a result of their application. 

Investment management/private equity
Indian tax authorities are expecting significant 
mark-ups for investment advisory service providers, 
attributing a high value to the activities and role of 
Indian entities in decision-making functions of the 
AE. To this end, Indian tax authorities have begun 
aggressively seeking detailed information such as: 

• The list of the potential opportunities where the 
Indian advisor assisted, with questions around 
the process followed as well as the final outcome 
regarding whether the investment was made; 

• Internal documentation such as deal memos, 
reports, and correspondences for various stages 
like research, review, final execution;

• Detailed analysis of the various cost components of 
the Indian advisor; 

• Salary and qualification details of the key personnel of 
the Indian advisor and a review of the functions 
performed by such personnel; and

• Fees earned by the investment advisor/investment 
manager overseas.

It appears that the tax authorities are trying to 
determine whether the Indian sub-advisor is 
performing additional critical functions given the 
relatively high absolute compensation of the Indian 
sub-advisor and comparatively low deal activity 
in India. Based on this premise and implied logic, 
Indian tax authorities have selected service providers 
engaged in full-service investment banking and 
portfolio management services as comparables for 
such activities, resulting in inclusion of high margin 
companies as comparables, and application of 
significantly high mark-ups on costs. 

Other key developments
The Indian Income Tax Act was modified under 
the annual budget for 2011–12, to introduce the 
following relevant key provisions:

Dhaivat Anjaria, Arati Amonkar



• A new section aimed at discouraging transactions 
with any person located in any country that does 
not effectively exchange information with Indian 
authorities. The new section requires compliance 
with the TP regulations for transactions entered 
into with the persons located in such areas. It 
also imposes stringent guidelines on deductibility 
of payments made to persons in such countries 
and a higher rate of tax deduction is provided 
for when making payments to persons in such 
countries. 

• The 'Five percent range' (around the median of 
comparable company results) available under 
the Indian legislation to determine the arm’s 
length nature of transactions has been replaced 
by such percentage as may be notified by the 
Government. The Government has not yet 
notified any such percentage. This amendment 
will be applicable from April 1, 2012 onwards. 

• Power of survey granted: The TP authorities 
have been granted the power of survey to enter 
the business premises of a tax payer to make 
investigations. 

• In addition to the above, new tax legislation 
(Direct Tax Code) is proposed to be effective from 
April 1, 2012, which is expected to introduce the 
following additional provisions: 

— General Anti-Avoidance Rules (GAAR): The 
tax authorities may declare an arrangement 
as impermissible if the same has been entered 
into with the objective of obtaining tax benefit 
and which lacks commercial substance. 

— Thin capitalization: The thin capitalization 
concept has been introduced which would 
result in non-deductibility of interest expense 
over a prescribed ratio of debt and equity. 

— Advance Pricing Agreement (APA): The 
introduction of APAs is aimed to resolve 
potential taxation disputes in a cooperative 
manner. The APAs would provide taxpayers 
certainty regarding their TP policies. 

Way forward
Based on recent changes, taxpayers can expect 
certain transactions such as intra-group funding 
costs/liquidity premiums, and guarantee fees 
to be closely scrutinised. It is recommended 
that supporting documentation clearly describe 
commercial factors considered in establishing prices 
or interest rates. Where global TP documentation 
is used to support the Indian taxpayer's role in the 
business, the global TP documentation should be 
modified to ensure consistency with the on-the-
ground functioning of the Indian taxpayer and the 
local functions performed by the Indian taxpayer. 

For more information, please contact:

Dhaivat Anjaria  
dhaivat.anjaria@in.pwc.com

Arati Amonkar 
arati.amonkar@in.pwc.com

India transfer pricing update (continued)
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In July 2011, a bill introducing substantial changes to 
Russian transfer pricing rules ("Russian TP rules" or 
the "new rules") passed which will come into effect on 
January 1, 2012.  

New Russian transfer pricing rules: potential 
influence on banking and financial sector

In July 2011, a bill introducing substantial changes 
to Russian transfer pricing rules ("Russian TP rules" 
or the "new rules") passed which will come into 
effect on January 1, 2012. The reform of the Russian 
TP rules is aimed to align with the Organisation for 
Economic Co-Operation and Development Transfer 
Pricing Guidelines for Multinational Enterprises 
(OECD Guidelines); however, many differences 
still exist. Specifically, the new law contains the 
following key clarifications (not an exhaustive list):

• Definition of related parties

• List of transactions subject to transfer  
pricing rules

• Acceptable data sources

• Specified methods for determining arm's length 
transaction prices

• Taxpayer-initiated adjustments

• Documentation and penalties

Overall, the bill exempts any transactions that 
occur in 2012-2013 from transfer pricing penalties. 
A penalty of 20% will apply to the 2014-2016 
tax periods. Starting from January 1, 2017, a 
40% penalty will be imposed in case of a transfer 
pricing adjustment even if the adjustment results 
in a reduction of net operating losses. Penalties 
only apply if taxpayer does not provide transfer 
pricing documentation.

While some of these provisions are consistent with 
the OECD Guidelines, there are some important 
differences as well, including (amongst others):

• Financial statement information of foreign 
companies can only be applied to determine 
arm’s length profitability ranges if the 
respective ranges cannot be calculated based on 
comparable Russian data.

• Data on the market level of prices and market 
quotations, as well as pricing agencies’ 
information on market prices of identical/

similar goods, can be used to apply the resale minus 
and cost plus methods. 

• Self-determined adjustments to decrease the 
taxable base (downward TP adjustments) are not 
allowed.

Considerations related to the new Russian rules that 
are specific to the financial services sector include:

Securities and derivatives
The actual price of a transaction for securities and 
derivatives is deemed to be the market price. During 
2010, tax authorities introduced particular methods 
to determine the price of securities and derivatives 
which are regulated by separate special provisions of 
the profits tax chapter of the Russian Tax Code.  

Taxpayers will not be required to prepare TP 
documentation on controlled transactions with 
quoted securities and quoted derivatives. At the same 
time, there is uncertainty as to whether there are 

(Continued on next page)

Svetlana Stroykova, Konstantin Kalushev, Vasily Streltsov  



New Russian transfer pricing rules: potential influence 
on banking and financial sector (continued)
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reporting requirements for certain transactions 
with unquoted securities and derivatives.

Loans
The new rules contain provisions on comparability 
criteria which should be considered in evaluating 
interest payments. These provisions are 
inconsistent with certain current Russian Tax Code 
provisions which establish particular thresholds for 
deductibility of interest payments.  The new rules 
imply that interest payments can be fully deductible 
for tax purposes if they correspond to the arm’s 
length standard, and at the same time the payments 
are within the general deductibility thresholds.

Thin cap rules established by in the Russian Tax 
Code will still be applicable for benchmarking 
studies of loan agreements. In addition, bank/
intergroup guarantees will more likely be included 
in the scope of the new rules.

Permanent establishments
The new rules introduce amendments to require 
that income of foreign companies’ permanent 
establishments (PE) in Russia is allocated between 

the PE and its Head Office and taxed in accordance 
with the PE's functions, assets and economic/
commercial risks.

Cost-sharing
Generally, the concept of the cost-sharing has not 
been acknowledged by Russian tax legislation and 
has not been accepted by the Russian tax authorities 
in practice. Therefore, fees charged to Russia based 
on cost-sharing agreements will most likely be 
scrutinized and questioned by the tax authorities. 

For more information, please contact:

Svetlana Stroykova 
svetlana.stroykove@ru.pwc.com 

Konstantin Kalushev 
konstantin.kalushev@ru.pwc.com

Vasily Streltsov 
vasily.streltsov@ru.pwc.com



In 2011, the Luxembourg tax authorities issued two 
circulars (the Circulars) for Luxembourg entities 
involved in intra-group financing activities. Circular 
L.I.R. n° 164/2, issued January 28, 2011, clarifies the 
tax treatment applicable to companies principally 
engaged in intra-group lending transactions 
financed by borrowings, and Circular L.I.R. n° 164/2 
bis, issued April 8, 2011, clarifies the application 
of Circular L.I.R. n° 164/2. The Circulars provide 
guidance on the application of the arm's length 
principle for the determination of the taxable results 
of intra-group funding activities.

Circular L.I.R. n°164/2
In accordance with OECD Guidelines, this Circular 
provides that an arm’s length remuneration 
should be determined for a Luxembourg entity 
carrying out cross-border intra-group financing 
transactions. Financing activities are all activities 
related to the granting of loans or cash advances 
to affiliated entities that are, in turn, financed 
by funds or financial instruments such as public 
offerings, private loans, cash advances or bank 
loans. A functional analysis needs to be prepared, 
determining the remuneration of each affiliated 

entity, based on the functions performed, assets 
utilized and the risks borne by the entity in relation 
to the funding activity.

In addition, an entity should have sufficient 
equity to assume the risks in connection with its 
financing transactions and such equity should be 
effectively used if the risk related to the financing 
materialises. The minimum equity-at-risk should 
be 1% of the nominal value of the funds on-lent 
or EUR 2 million. Equity is considered to be 
at-risk if it is invested directly in the financing 
transaction or via a guarantee. From a compliance 
perspective, the follow-up on yearly drawdowns 
and repayments on intra-group receivables and 
payables needs to be closely monitored. Regular 
documentation of drawdowns and/or repayments 
will facilitate overall organisation and provide 
supplementary support from a transfer pricing 
perspective.

Entities are also required to satisfy certain 
substance requirements as well as prepare a 
transfer pricing study to justify the arm’s length 
remuneration.

Circular L.I.R. n°164/2bis
This Circular stipulates that written confirmation 
obtained from the Luxembourg tax authorities prior 
to January 28, 2011 regarding the arm’s length 
nature of intra-group financing activities will no 
longer be effective as of January 1, 2012. Taxpayers 
that opt to benefit from a new confirmation will 
need to comply with the requirements set out in the 
January 28, 2011 Circular and file a request with the 
Luxembourg tax authorities.

Advance pricing agreements
There is no formal procedure for obtaining 
an advance pricing agreement (APA) but the 
Luxembourg tax authorities are quite flexible in 
this area. APAs are obtained on a case-by-case basis 
as long as the requirements from the Circulars are 
fulfilled. Binding confirmation will only be provided 
if the entities have substance in Luxembourg and if 
minimum equity is effectively at-risk in relation to 
the on-lending transaction. Written confirmation 
is valid up to five years and may be renewed for 
another five years if the facts and circumstances do 
not change.
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(Continued on next page)

With growing cross border trade and investments, the 
Indian Revenue Authorities are now focusing on transfer 
pricing to evaluate the pricing of intercompany transactions 
by multi-national enterprises operating in India. 

Luxembourg transfer  
pricing update
Carole Laplume, Marc Rasch 



Conclusion
The Circulars clarify the tax treatment of Luxembourg 
entities on intercompany financing activities. Overall, 
the additional requirements with regard to substance 
and equity-at-risk, as well as documentation, will 
increase the compliance burden of the financial 
services industry. However, the guidance will 
also provide more clarity from a tax compliance 
perspective. 

For more information, please contact:

Carole Laplume   
carole.laplume@us.pwc.com

Marc Rasch  
marc.rasch@us.pwc.com

Luxembourg transfer pricing update (continued)
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Pricing Knowledge Network (PKN) 
and upcoming events

To view any of the articles listed 
above, or any other contributions 
to the Pricing Knowledge Network, 
please click viewPKN and select the 
archive tab

4/11/2011 PKN Alert United States IRS Advance Pricing Agreement (APA) program receives record high number of APA submissions for third straight year

5/3/2011 PKN Alert China The SAT reveals its transfer pricing enforcement plan for 2011 

5/16/2011 PKN Alert Australia ATO moves to increase transparency on reportable tax positions 

5/19/2011 PKN Alert EU ECOFIN adopts European Commission's transfer pricing proposals on low value adding intra-group services and welcomes its report on non-EU triangular 
cases 

6/14/2011 PKN Alert Denmark Danish tax authorities are expected to tighten the grip on multinational entities 

6/16/2011 PKN Stop Press Argentina issues new transfer pricing-related tax return form 

6/16/2011 PKN Alert Australia Proposed Australian mining tax includes domestic transfer pricing rules 

6/20/2011 PKN Alert United States Joint Committee on Taxation analyzes administration's fiscal year 2012 proposals for excess returns, intangibles 

7/5/2011 PKN Alert Global / TCDR Alert Emergence of new examination approach - Joint Audits 

7/7/2011 PKN Alert Australia ATO continues its focus on transfer pricing outlined in its 2011/12 compliance program 

7/9/2011 PKN Alert Russia Transfer pricing bill passes second and third readings in Russian Parliament 

7/15/2011 PKN Alert Japan Japanese transfer pricing legislation change to abolish hierarchy among transfer pricing methods and implement the ‘Most Appropriate Method’ rule, in 
alignment with the revised OECD Transfer Pricing Guidelines 

7/17/2011 PKN Alert Malaysia New requirement: Malaysian Inland Revenue Board ("MIRB") issues form on cross border related party transactions to taxpayers 

9/16/2011 PKN Alert China China's State Administration of Taxation shares valuable insights into strategy and practices to combat tax avoidance 

Upcoming events

For further information about any of these events, please contact your local transfer pricing specialist.

TP 11 Global Transfer Pricing Conference, Singapore October 19-21, 2011

FSTP Masters Series, Sydney    March 2012 (dates to be confirmed)

FSTP Masters Series, New York    May 2, 2012

FSTP Masters Series, Frankfurt    May 8, 2012

FSTP Masters Series, India     July 2012 (dates to be confirmed)
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Contacts

Europe FSTP country leaders email phone

Austria Herbert Greinecker herbert.greinecker@at.pwc.com +43 1 50 188 3300

Belgium Patrick Boone patrick.boone@be.pwc.com +32 2 710 4366

France Marie-Laure Hublot marie-laure.hublot@fr.landwellglobal.com +33 1 5657 4351

Germany Jobst Wilmanns jobst.wilmanns@de.pwc.com +49 69 9585 5835

Hungary Zaid Sethi zaid.sethi@hu.pwc.com +36 1 461 9289

Iceland Elin Arnadottir elin.arnadottir@is.pwc.com +354 0 550 5322

Ireland Gavan Ryle gavan.ryle@ie.pwc.com +353 1 704 8704

Italy Fabrizio Acerbis fabrizio.acerbis@it.pwc.com +3902 91605 001

Luxembourg Begga Sigurdardottir begga.sigurdardottir@lu.pwc.com +352 49 4848 3194

Netherlands Michel van der Breggen michel.van.der.breggen@nl.pwc.com +31 0 6 209 608 97

Norway Morten Beck morten.beck@no.pwc.com +47 9 526 0650

Poland Piotr Wiewiorka piotr.wiewiorka@pl.pwc.com +48 2 2523 4645

Portugal Jorge Figueiredo jorge.figueiredo@pt.pwc.com +351 213 599 618

Russia Svetlana Stroykova svetlana.stroykove@ru.pwc.com +7 495 9 676 024

Spain Javier Gonzalez Carcedo javier.gonzalez.carcedo@es.landwellglobal.com +34 91 568 4542

Sweden Par Magnus Wiseen paer.magnus.wiseen@se.pwc.com +46 5553 3295

Switzerland Norbert Raschle norbert.raschle@ch.pwc.com +41 58 792 4306

Mohamed Serokh mohamed.serokh@ch.pwc.com +41 58 792 4516

South Africa Mark Badenhorst mark.badenhorst@za.pwc.com +27 (11) 797 4641

Jeanne Havinga jeanne.havinga@za.pwc.com +27 (11) 797 4092

United Kingdom Aamer Rafiq aamer.rafiq@uk.pwc.com +44 20 7212 8830

Annie Devoy annie.e.devoy@uk.pwc.com +44 20 7212 5572

Lisa Casley lisa.casley@uk.pwc.com +44 20 7213 8333

Asia Pacific FSTP country leaders email phone

Australia Nick Houseman nick.p.houseman@au.pwc.com +61 2 8266 4647

China Spencer Chong spencer.chong@cn.pwc.com +86 21 6123 2580

Hong Kong Phillip Mak phillip.mak@hk.pwc.com +85 22 289 3503

David McDonald david.mcdonald@hk.pwc.com +85 22 289 3707

India Dhaivat Anjaria dhaivat.anjaria@in.pwc.com +91 22 6689 1310

Japan Teruyuki Takahashi teruyuki.takahashi@jp.pwc.com +81 3 5251 2873

Ryann Thomas ryann.thomas@jp.pwc.com +81 3 5251 2356

Junko Yamato Junko.yamato@jp.pwc.com +81 3 5251 2400

Korea Shin-Jong Kang shin-jong.kang@kr.pwc.com +82 2 709 0578

Malaysia Thanneermalai Somasundaram thanneermalai.somasundaram@my.pwc.com +60 3 2693 1077 x1852

New Zealand Cameron B Smith cameron.b.smith@mz.pwc.com +64 9 355 8051

Singapore Paul Lau paul.st.lau@sg.pwc.com +65 6236 3733

Taiwan Richard Watanabe richard.watanabe@tw.pwc.com +88 62 2729 6666 x6704

Americas FSTP country leaders email phone

Argentina Juan Carlos Ferreiro juan.carlos.ferreiro@at.pwc.com +54 11 4850 6712

Brazil Alvaro Taiar Junior alvaro.taiar@br.pwc.com +55 11 3674 3833

Ana Luiza Salles Lourenco ana.x.luiza@us.pwc.com +1 6464 471 5884

Cristina Medeiros cristina.medeiros@br.pwc.com +55 11 3674 2582

Canada Emma Purdy emma.j.purdy@ca.pwc.com +1 416 941 8433

Jeff Rogers jeff.rogers@cl.pwc.com +1 416 815 5271

Chile Roberto Carlos Rivas roberto.carlos.rivas@cl.pwc.com +56 2 940 0151

Colombia Carlos Mario Lafaurie Escorce carlos_mario.lafaurie@co.pwc.com +57 1 634 0548

Ricardo Suarez ricardo.suarez@co.pwc.com +57 1 634 0548

Mexico Jaime Heredia jaime.heredia@mx.pwc.com + 52 55 5263 5721

Peru Rudolf Roder rudolf.roeder@pe.pwc.com +51 1 1211 6500 x1906

United States Adam Katz adam.katz@us.pwc.com +1 646 471 3215

Frank Douglass frank.douglass@us.pwc.com + 1 646 471 2730

Krishnan Chandrasekhar krishnan.chandrasekhar@us.pwc.com +1 312 298 2567

Stan Hales stan.hales@us.pwc.com +1 415 498 6086

Venezuela Fernando Miranda fernando.miranda@ve.pwc.com +58 212 700 6123
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