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IRS confirms treatment of certain foreign 
asset reporting scenarios

In Brief 

Internal Revenue Code §6038D 
mandates that certain individuals must 
report specified foreign financial assets 
(SFFAs) if their interests in SFFAs 
exceed various thresholds.  If reporting 
is required, the taxpayer must disclose 
their SFFAs on Form 8938 
(Statement of Specified Foreign 
Financial Assets) filed with their 
U.S. federal income tax return.  
Recently, the Internal Revenue Service 
(IRS) issued Basic Questions and 
Answers on Form 8938 (Q&As) on their 
website.  Although this guidance does 
not appear to provide novel 
interpretations, the Q&As provide 
welcome confirmation regarding 
certain reporting scenarios.   

What scenarios have been 
confirmed? 

The Q&As supplement the temporary 
regulations and final form instructions 
already issued by the IRS with respect 
to reporting requirements, who should 
file, and when.  See Global Watch 
(December 21, 2011).  The analysis and 

guidance provided in the Q&As are 
logical extensions of this prior guidance 
and thus serve as a helpful 
confirmation for various scenarios.  
These include but are not limited to the 
following: 

Scenario (1): Individual Y, a foreign 
(non-U.S.) national on assignment in 
the United States, owns a personal 
residence located outside of the United 
States.  Y also owns an apartment in 
that same country for investment 
purposes that he/she holds for rent.  
The Q&As confirm that foreign real 
estate is not an SFFA that is required to 
be reported on the Form 8938.   

Scenario (2):  Individual Y wholly owns 
a non-U.S. entity, which in turn holds a 
personal residence located outside of 
the United States.  The Q&As generally 
make the distinction that if foreign real 
estate is held through a foreign entity, 
such as a corporation, partnership, 
trust or estate, then the interest in the 
entity is an SFFA that is reported on the 
Form 8938 if the total value of the 
SFFAs exceeds the person's reporting 
threshold.  Although not a separately
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reportable asset, the value of the 
foreign real estate (along with any other 
assets held in the entity whether foreign 
or not) will be taken into account when 
valuing Y's interest in the foreign entity 
for purposes of the Form 8938 filing 
thresholds. 

Scenario (3):  Individual Y holds shares 
of a U.S. mutual fund directly, rather 
than through a financial account of a 
financial institution.  The Q&As 
confirm that in this situation, the 
individual does not need to report the 
U.S. mutual fund or the holdings of the 
fund.  The IRS does not define "U.S. 
mutual fund" but presumably this term 
means mutual funds that are registered 
with the U.S. Securities and Exchange 
Commission and includes index funds, 
stock funds, bond funds, and money 
market funds.   

Scenario (4):  Individual Y owns a 
financial account with a foreign branch 
of a U.S.-based financial institution.  
Regardless of the type of assets held in 
such account, the Q&As confirm that Y 
has no obligation to report such 
account on Form 8938.  The contrary 
situation has a similar result:  If Y owns 
a financial account with a U.S. branch 
or affiliate of a foreign-based financial 
institution, the Q&As confirm that in 
this case, Y need not report this account 
or any of its underlying assets on Form 
8938. 

Scenario (5):  Individual Y owns a 
financial account with a foreign 
financial institution that holds 
investment assets.  These assets are 
issued by both U.S. and non-U.S. 
companies.  The Q&As confirm that Y 
must report the account on Form 8938 
if the total value of this account and Y's 
other SFFAs are greater than the 
appropriate reporting thresholds.  
When valuing this financial account, all 
assets within the account are utilized.  
As a fundamental concept, it doesn't 
matter that the underlying assets are 
issued by U.S. persons -- they are still 
taken into account.   

Scenario (6):  Individual Y has an 
interest in a non-U.S. pension or non-

U.S. deferred compensation plan that 
must be reported on Form 8938.  The 
Q&As provide that the value of an 
interest in a non-U.S. pension plan or 
deferred compensation plan is the fair 
market value of the interest in the plan 
on the last day of the year.  The Q&As 
confirm that if Y does not know or have 
reason to know the value based on 
readily accessible information, the 
maximum value is the value of cash or 
other property distributed during the 
year.  If no distributions have been 
made, the value of the interest is zero.  
The Q&As also reiterate an important 
reporting guideline:  If Y otherwise 
meets the SFFA thresholds, he/she 
must still report the non-U.S. pension 
or deferred compensation plan and 
indicate a zero value on the Form 8938. 

The Bottom Line 

The Q&As are welcome guidance with 
respect to this potentially complex 
reporting area.  However, many 
questions remain unanswered.  For 
example, a common incentive 
compensation technique is the issuance 
of restricted stock units (RSUs) or stock 
option rights to U.S. based employees 
that are conditional upon future 
services such that vesting occurs at a 
future point in time.  If these unvested 
RSUs or stock options are settled in 
shares of the foreign parent company, 
they likely fall within the ambit of Form 
8938 information reporting.  The IRS 
should consider confirming the 
treatment of both vested and unvested 
stock-related awards.  In addition, the 
IRS should confirm their treatment as 
"interests" for Form 8938 purposes, as 
well as how they should be valued and 
taken into account when evaluating 
reporting thresholds.   

In addition, the IRS may also consider 
releasing more detailed guidance with 
respect to the exception regarding non-
U.S. equivalents to social security.  
Under IRS guidance, payments or 
rights to receive the foreign equivalent 
of social security, social insurance 
benefits, or other similar program of a 
foreign government are not SFFAs and 
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are not reportable.  This exception may 
be potentially applicable to foreign 
nationals working in the United States 
because they commonly have interests 
in foreign retirement regimes and may 
be making on-going contributions.     

Analyzing whether this exception 
applies, however, can be challenging.  
Quagmires arise because the IRS has 
not defined what constitutes a non-U.S. 
equivalent to social security, social 
insurance benefit, or similar program.  
Not all countries simply utilize a single 
government-mandated and managed 
social security regime similar to the 
United States.  For example, some 
countries also mandate employer and 
employee contributions to retirement 
trusts or other schemes which may be 
individual account-based and privately 

managed.  The IRS may consider 
providing detailed guidance in this area 
including the treatment of country-
specific regimes such as Hong Kong's 
Mandatory Provident Fund and India's 
Employee Provident Fund.  The IRS 
may also consider a safe-harbor for 
those regimes to which a social security 
totalization agreement applies between 
the United States and the foreign 
country. 

Until further guidance is provided by 
the IRS, taxpayers who are in doubt 
about a foreign account or asset are 
encouraged to err on the side of 
disclosure.  If disclosure does not occur 
but was otherwise required, this failure 
may result in a penalty of $10,000 
which could increase to as much as 
$50,000.  
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