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The regulations in place in South America, as well as the approach 
adopted by the tax authorities in relation to intercompany 
transactions, create problems when applying certain OECD 
compliant structures in the region. 
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South America: Dealing with local complexity when applying global transfer 
pricing policies

The regulations in place in South 
America, as well as the approach 
adopted by the tax authorities 
in relation to intercompany 
transactions, create problems 
when applying certain OECD 
compliant structures in the region. 
In particular, special care must 
be exercised when recurring to 
central marketing or sourcing 
entities, or when applying royalties 
or shared services agreements.

The growing relevance of 
intercompany transactions 
and the administrative 
approach in South America
Since the first tax laws including 
transfer pricing regulations were 
enacted in the region at the end 
of the 1990’s, South America 
has experienced significant 
economic growth and has become 
increasingly integrated with the 
rest of the world. In 2012, South 
America’s GDP was 60% greater 
than it was in the year 2000, while 
the international flow of goods 

and services reached 36% of the 
regional GDP from 28% at the end 
of twentieth century.

With transfer pricing regulations 
now applicable in eight countries, 
whose economies jointly represent 
99% of the regional GDP, and 
more demanding documentation 
requirements, transfer pricing 
is now a top priority not only 
for tax authorities, but also for 
multinational enterprises with 
operations in the region.

In this context, tax authorities 
have struggled to deal with the 
increasing quantity and complexity 
of intercompany transactions. 
To cope with this situation, 
they have adopted a Pareto 
Principle approach by focusing 
on certain types of transactions 
that represent a significant part 
of international commerce flows, 
such as commodity trade and 
intercompany service fees received 
from abroad. Furthermore, 

the tax authorities’ practical 
approach included the creation 
of special and easily auditable 
methods in the case of commodity 
transactions, which in some cases 
might be at odds with the arm’s 
length principle, and greater focus 
on deductibility requirements 
rather than pricing in what relates 
to service and royalty fees.

As a result, multinational 
corporations have found it 
difficult to align some of their 
global transfer pricing policies 
with local regulations, many 
times resulting in cases of double 
taxation. Next we review the most 
common pitfalls encountered by 
corporations when applying global 
TP policies in South America.

Commodities – Ad hoc 
methods that focus on global 
sourcing or marketing agents
In 2003, Argentina established 
a special method for the 
analysis of the exports of goods 
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with publicly quoted prices in 
transparent markets to a related 
company, where an international 
intermediary -- who is not the 
actual receiver of the goods and 
does not meet certain substance 
parameters contained in the law 
-- is involved. In such cases, the 
price for tax purposes must be the 
greater of (a) the price negotiated 
with the intermediary and (b) the 
publicly quoted price at the date 
of loading of the goods. This rule, 
initially intended to prevent base 
shifting through the manipulation 
of transaction dates with related 
entities, soon extended to non-
related intermediaries for which 
compliance with the substance 
thresholds might not be easily 
documented (which happens, in 
fact, in most cases). 

Given the importance of 
commodity trade for the 
economies in South America, 
which nowadays represents 67% 
of the total exports of goods, other 
countries such as Ecuador, Peru 
and Uruguay soon adopted similar 
rules targeting intermediaries 
as well as extended their scope 
to imports. In 2012, Brazil 
implemented a similar pricing 
method for commodity imports 
and exports with related parties 
–regardless of the participation 
of an intermediary - by which the 
publicly quoted price at the date of 
transaction – where such can be 
reliably determined - or at the date 
of loading of the goods is used for 
tax purposes.

As a result of the application of 
these methodologies – which 
consist in setting a price for tax 
purposes equal to a market quote 
at the date of the loading of the 
goods – two comparability issues 
arise: (i) the pricing date for tax 

purposes generally differs from 
the actual transaction date that is 
recommended by OECD Guidelines 
to set the arm’s length price; and, 
(ii) the publicly quoted price may 
not reflect the characteristics of 
the controlled transaction in terms 
of delivery, quality and quantity, 
among other comparability factors. 
Hence, the application of these ad-
hoc methods to set the prices for 
these transactions could result in 
double taxation. 

Thriving South American 
commodity trade gives 
rise to tax/pricing rules 
adoption in several countries

Can certain ad-hoc 
methods result in 
double taxation?
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Furthermore, many offshore 
marketing structures - in the case 
of exports (or central purchasing 
structures in the case of imports) 
- create significant tax risks, since 
their transfer pricing policies 
generally command a discount 
or premium, respectively, on 
the publicly quoted price to 
account for the differences in 
quality, opportunity and delivery 
terms, among others. This risk 
is particularly significant for 
companies sourcing minerals or 
agricultural products from South 
America, and for industrial groups 
providing raw materials for its 
local operations.

In short, many corporations have 
found that customising their global 
marketing or sourcing policies 
to align them with local rules is 
the best way to avoid or mitigate 
double taxation. 

Services – Documenting the 
benefits for the local entity
Most multinational corporations 
rely on a series of centrally 
provided management, research, 
finance and IT services, among 
others. Accordingly, these 
corporations generally apply an 
OECD compliant cost sharing 
or cost plus policy to determine 
the transfer prices for such 
services, using allocation drivers 
selected to reflect usage intensity 
of each subsidiary. 

In most OECD member nations, 
a great deal of effort is put into 
analysing the functions developed 
by the service providers and 
in determining an appropriate 
remuneration for them. But South 
American tax authorities have 
been focusing on the deductibility 
of the fees before reviewing the 
pricing policy itself. In this regard, 
most countries in the region have 
implemented some of the following 
deductibility requirements:
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• The services must have been 
actually rendered;

• The services must be related 
to the activity performed by 
the company and necessary 
to generate taxable income in 
the country;

• The charges must be 
proportional to the activity 
performed by the subsidiary (i.e. 
reasonable amount of expenses 
correlated to the income or 
profit generated) and follow 
an arm’s length compensation 
structure; and,

• In some cases, both the service 
fee and the withholding tax, 
where applicable, must have 
been paid prior to the income tax 
return due date (e.g. Argentina).
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Gathering information for 
deductibility requirements 
has its own challenges
Even though these requirements 
are also present in OECD 
documents and its discussion 
may seem trivial from the service 
provider’s standpoint, actually 
gathering the information to prove 
the compliance with deductibility 
requirements can pose quite a 
challenge for South American 
subsidiaries. For example, the 

Tax Authority may require the 
taxpayer to provide evidence such 
as flight tickets, correspondence 
and reports by headquarters’ 
experts to demonstrate the 
provision of the services, as well 
as to show clear examples on how 
such advice generated profits for it. 
Since in many cases the assistance 
provided by the headquarters is 
of a fragmentary nature (e.g. a 
multiparty conference call with 
an expert in the legal department 

or a four-hour assistance from 
engineers in the headquarters 
when selecting a new supplier), 
generating a file that extensively 
documents the benefits and 
relevance of the services received 
from abroad is extremely difficult, 
especially when such evidence is 
spread all over the organisation 
and is gathered extemporaneously 
during the course of an audit.
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Documenting 
benefits & 
relevance of 
services received 
from abroad is 
extremely difficult
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In conclusion, when applying 
global transfer pricing policies 
for services in South America, 
documenting the benefits and 
nature of the services received 
from foreign related parties from 
the local perspective is a first 
threshold that must be passed prior 
to documenting the price itself.

Deductibility and currency 
flow restrictions – The trade 
off between global policies 
and double taxation
During the last few years, some 
countries like Argentina and 
Venezuela have implemented 
legal or factual restrictions to 
currency outflows and foreign 
trade, delaying or precluding 
the payments of goods, services, 
royalty fees and loans. In 
consequence, local subsidiaries’ 
balance sheets show swelling 
intercompany payables and 
liabilities, giving rise to 
deductibility challenges. As it was 
mentioned before, some countries 

require payments before allowing 
deduction, double taxation and 
thin capitalisation problems.

Under this scenario, many 
companies have evaluated 
different alternatives to pay off 
their liabilities with foreign related 
entities, such as writing-off debts, 
discontinuing the accrual of the 
fees, or paying off debts in local 
currency or in kind. Even when 
these alternatives may allow 
the deduction of the charges or 
prevent double taxation in the 
short term, they might have side 
effects that conceal tax risks for 
both the local and foreign entities. 
For example, if the billing of fees 
is suspended until payments are 
once again allowed, the local tax 
authority may question whether 
the services were actually needed 
by the subsidiary in the first place, 
while the foreign tax authority 
may question this exception to the 
global transfer pricing policy. 

Hence, when dealing with customs 
or currency restrictions that 
impede the application of the 
regular policies, a comprehensive 
analysis of the pros and cons 
of each alternative must be 
carried out, so as to avoid 
collateral or unforeseen transfer 
pricing consequences.

In short – Certain approaches 
and ad hoc rules can 
pose troubles
Even though – with the exception 
of Brazil - transfer pricing policies 
in South America are generally 
consistent with the arm’s length 
principle, the approach adopted 
by the tax authorities as well the 
existence of certain ad hoc rules 
– particularly in Brazil - pose 
troubles when implementing 
certain policies consistent with the 
OECD Guidelines. At the very least, 
evaluating timely customisations 
to global policies may reduce 
the likelihood that the company 
suffers double taxation.
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