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Dutch Supreme Court decides that Finnish investment 
fund is not entitled to a refund of Dutch dividend 
withholding tax 
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In a judgment of 15 November 2013 the 
Dutch Supreme Court decided that a 
Finnish investment fund holding Dutch 
shares is not entitled to a refund of 
Dutch dividend withholding tax.  
 
Facts / Judgment Court of Appeal 
 
The investment fund residing in Finland 
was an ‘open end’ investment fund 
which qualified as non-transparent for 
Dutch tax purposes. The fund was 
exempt from Finnish corporate income 
tax and was not required to distribute its 
annual profits. In 2008 the fund 
received Dutch portfolio dividends on 
which Dutch dividend withholding tax 
was levied. The fund argued that this 
levy infringes the free movement of 
capital (Article 63 TFEU). 
  
The Court of Appeal had decided that 
the levy of Dutch withholding tax was in 
breach with Article 63 TFEU, because 
certain entities which are resident of the 
Netherlands and which are exempt from 
Dutch corporate income tax would have 
been entitled to a refund of the Dutch 
dividend withholding tax. 

Judgment Dutch Supreme Court 

The Supreme Court first considered that 
it follows from EU case law that in 
principle the tax treatment in the other 
EU Member States is not relevant for the 
assessment whether the levy of a tax is 
in breach of EU law. A Member State is 
not obliged to automatically grant a  

fiscal facility which is granted by another 
EU Member State, to a resident of that 
other EU Member State. As a result, the 
fact that the fund is exempt from Finnish 
corporate income tax, does not make it 
comparable to a Dutch exempt entity 
entitled to a refund. In view of the 
objective of the provision under scrutiny, 
the Supreme Court furthermore ruled that 
the Finnish fund is not comparable to 
Dutch resident exempt entities which 
would have been entitled to a refund.  

The Supreme Court also ruled that the 
Finnish fund could neither be compared 
with a Dutch fiscal investment institution 
(FII) which is in principle required to 
annually distribute its profits. An FII is 
entitled to a tax credit which can be offset 
against the dividend withholding tax that 
the FII withholds on its own dividend 
distributions. The Supreme Court 
considers the distribution requirement of 
the Dutch FII-regime essential with 
respect to comparability. The Finnish 
fund did not distribute its 2008 profits. 

Preliminary comments 

Especially the reasoning as to why the 
Finnish fund is not comparable to an FII 
is– in our view, surprisingly – very brief. 
As a result, it is still not entirely clear 
when a foreign fund is comparable to an 
FII and many questions are still not 
answered. One of the most important 
questions coming up is whether funds 
which actually distribute their annual 
profits, but are not obliged to do so, can 
be compared to Dutch FIIs. 


