
www.pwc.com

Newsflash
EU Direct Tax Group

EU Direct Tax Group

The EUDTG is one of PwC’s Thought Leadership

Initiatives and embedded in the International

Tax Services Network. The EUDTG is a pan-

European network of EU tax law experts and

provides assistance to organizations, companies

and private persons to help them to fully benefit

from their rights under EU law.

Should you be interested in receiving the free bi-

monthly newsletter, then please send an e-mail

to eudtg@nl.pwc.com with “Subscribe" in the

reference line.

This publication has been prepared for general guidance on matters of interest only, and does not constitute professional advice. You
should not act upon the information contained in this publication without obtaining specific professional advice. No representation
or warranty (express or implied) is given as to the accuracy or completeness of the information contained in this publication, and, to
the extent permitted by law, PricewaterhouseCoopers does not accept or assume any liability, responsibility or duty of care for any
consequences of you or anyone else acting, or refraining to act, in reliance on the information contained in this publication or for any
decision based on it.

© 2013 PwC. All rights reserved. Not for further distribution without the permission of PwC. “PwC” refers to the network of member
firms of PricewaterhouseCoopers International Limited (PwCIL), or, as the context requires, individual member firms of the PwC
network. Each member firm is a separate legal entity and does not act as agent of PwCIL or any other member firm. PwCIL does not
provide any services to clients. PwCIL is not responsible or liable for the acts or omissions of any of its member firms nor can it
control the exercise of their professional judgment or bind them in any way. No member firm is responsible or liable for the acts or
omissions of any other member firm nor can it control the exercise of another member firm’s professional judgment or bind another
member firm or PwCIL in any way.

Germany – New legislation on taxation of portfolio
dividends and introduction of refund procedure –
impact on Fokus Bank claims
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Background
In October 2011 (case C-284/09) the
CJEU held that the German taxation
of portfolio dividends paid to non-
resident shareholders was not in line
with the free movement of capital (see
NA 2011-013). The judgment left
Germany the choice between
rendering all portfolio dividends (i.e.
those paid to residents and non-
residents) chargeable to corporation
tax or waiving the withholding tax on
those paid to corporate shareholders
abroad. After some debate, the
legislator chose the former option.

Legislative changes
The bill has now received the blessing
of the Bundesrat and so passed its last
parliamentary hurdle. Its enactment
into law is for all practical purposes
now certain. It amends the
Corporation Tax Act to charge
corporation tax on all dividends
received by resident corporations on
or after March 1, 2013 on
shareholdings of less than 10% of the
paying company’s share capital. It
thus excludes portfolio dividends from
the applicability of the dividend
exemption.

Additionally a refund procedure for
withholding taxes on portfolio
dividends received before 1 March
2013 is introduced. On application
foreign EU/EEA corporations receive
a full refund of the withholding taxes
under several conditions.

Impact on Fokus Bank claims
The legislative changes are very good
news for EU/EEA
 non-life insurance companies
 re-insurance companies
 banks with shares in German

companies allocated to the liquidity
reserve (Liquiditätsreserve) or asset
book (Anlagebuch)

 'normal' corporations
who have filed refund claims or are
contemplating to file claims in
Germany to recover withholding taxes
unduly suffered in Germany. For
dividends received between January 1,
2009 up to February 28, 2013 by such
companies we strongly recommend to
file refund claims as they can benefit
from the newly introduced refund
procedure. Claims for 2009 need to be
filed before 31 December 2013.
For dividends received as of 1 March
2013 the discrimination has been
abolished for such corporations.

The legislative changes do not have a
direct impact on Fokus Bank claims
for foreign
 life and health insurance companies
 investment funds
 pension funds (Pensionsfonds)
as the discrimination of these has still
not been abolished. We therefore
recommend to file Fokus Bank claims
for these shareholders in Germany
also for future years.


