
www.pwc.com

Newsflash
EU Direct Tax Group

EU Direct Tax Group

The EUDTG is one of PwC’s Thought Leadership

Initiatives and embedded in the International

Tax Services Network. The EUDTG is a pan-

European network of EU tax law experts and

provides assistance to organizations, companies

and private persons to help them to fully benefit

from their rights under EU law.

Should you be interested in receiving the free bi-

monthly newsletter, then please send an e-mail

to eudtg@nl.pwc.com, with “subscription EU

Tax News”.

This publication has been prepared for general guidance on matters of interest only, and does not constitute professional advice.
You should not act upon the information contained in this publication without obtaining specific professional advice. No
representation or warranty (express or implied) is given as to the accuracy or completeness of the information contained in this
publication, and, to the extent permitted by law, PricewaterhouseCoopers does not accept or assume any liability, responsibility or
duty of care for any consequences of you or anyone else acting, or refraining to act, in reliance on the information contained in this
publication or for any decision based on it.

© 2013 PwC. All rights reserved. Not for further distribution without the permission of PwC. “PwC” refers to the network of member
firms of PricewaterhouseCoopers International Limited (PwCIL), or, as the context requires, individual member firms of the PwC
network. Each member firm is a separate legal entity and does not act as agent of PwCIL or any other member firm. PwCIL does not
provide any services to clients. PwCIL is not responsible or liable for the acts or omissions of any of its member firms nor can it
control the exercise of their professional judgment or bind them in any way. No member firm is responsible or liable for the acts or
omissions of any other member firm nor can it control the exercise of another member firm’s professional judgment or bind another
member firm or PwCIL in any way.

Netherlands: Amsterdam Appeals Court refers preliminary
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In an interim judgment of 17 January
2013, the Amsterdam Appeals Court
referred preliminary questions to the
ECJ. The questions concern the
compliance of the Dutch fiscal unity
regime with [the current] Article 49
TFEU (freedom of establishment). PwC
assists the client in this case.

A Dutch parent company held the
shares in several Dutch subsidiaries
through two German intermediary
companies. The Dutch parent company
and its Dutch subsidiaries had
requested the Dutch tax inspector to
grant a ‘fiscal unity’. The Dutch tax
inspector, applying the law, had denied
this request. Article 15(2) CITA states
that a fiscal unity can only be formed
where an uninterrupted chain of
shareholdings exists. In addition,
Article 15(3)(c) CITA stipulates that
non-resident group companies without
a Dutch PE cannot be part of a fiscal
unity. According to the taxpayer, in
view of the Papillon case (C-418/07)
these requirements are in breach of
Article 49 TFEU, since a fiscal unity
would have been possible if the
intermediary companies had been
subject to Dutch CIT. The Haarlem
District Court had followed the
taxpayer’s reasoning. Although it saw
possibilities of double loss relief, it
considered an outright denial of the
fiscal unity disproportionate (see
EUDTG Newsalert 8 of 2011).

After an appeal by the Dutch State
Secretary, the Amsterdam Appeals Court
identified a few elements on which it
views EU law not to be fully ‘clair’ or
‘éclairé’. Firstly, it has asked the ECJ with
which purely internal situation the
present case should be compared. Is it
with: a (1) Dutch parent company and its
Dutch subsidiaries who request a fiscal
unity without the inclusion of a Dutch
intermediary company or with (2) a Dutch
parent company and its Dutch
subsidiaries who request a fiscal unity
with the inclusion of a Dutch intermediary
company. As a fiscal unity is not possible
in the first situation, a breach of EU can
only be established in the second
comparison (unequal treatment of equal
situations). Secondly, the ECJ has been
asked to answer whether it matters that
there is not one, but multiple German
intermediary companies. Thirdly, the ECJ
has been asked to answer whether the
restriction can be justified, especially by
the need to preserve the fiscal coherence
of the fiscal unity regime (incl. the
prevention of unilateral and bilateral loss
relief), and whether such restriction is
proportionate.

As a final note, the European Commission
is also pursuing an infringement
procedure against the Netherlands, which
(current) only focuses on the impossibility
to form a fiscal unity between two Dutch
sister companies of a foreign EU-parent
company (Press release of 16 January
2011, IP/11/719).


