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Introduction 

On 17 May 2017, the Fiscal Court of Co-
logne referred yet another case to the 
CJEU dealing with the German anti-treaty 
shopping rule in Sec. 50d para. 3 German 
Income Tax Act (ITA). While the first two 
cases in Deister Holding (C-504/16) and 
Juhler Holding (C-613/16) dealt with a 
former version of the rule, this referral 
concerns the current version of the rule. 

Background 

In the case at hand, a German GmbH dis-
tributed dividends in 2013 to its non-resi-
dent shareholder, a Dutch BV. The imme-
diate shareholder of the BV was a German 
GmbH. In the view of the Federal Central 
Tax Office the BV did not maintain suffi-
cient “substance” in terms of the require-
ments of Sec. 50d para 3 ITA. Further-
more, under the “look through approach” 
foreseen by the rule, the German resident 
shareholder of the Dutch BV could not 
claim benefits under a double tax 
treaty/the Parent-Subsidiary Directive, if 
it had received the dividends directly. 
Therefore, the Federal Tax Office denied 
the reduction of withholding taxes. 

   
The CJEU referral 

The Fiscal Court of Cologne has doubts in 
general as to whether Sec. 50d para. 3 ITA 
is in line with the EU fundamental free-
doms as a GmbH receiving domestic 
sourced dividends, would be in a position 
(i) to apply a 95%-exemption for the divi-
dends received and (ii) to receive a 
credit/refund of the withholding tax suf-
fered.  

Furthermore, the court questions whether 
the substance test of Sec. 50d para. 3 ITA 
meets the requirements of the Cadbury 
Schweppes judgment (C-196/04) of the 
CJEU. 

 

 

 

 

In particular, the BV´s business consisted 
of (passive) holding activities, group fi-
nancing and some minor purchasing ac-
tivities. The BV had three employees and 
presumably sufficient business operations 
for its type of activities. 

On the grounds of Sec. 50d para. 3 ITA, 
the Federal Central Tax Office neverthe-
less refused to grant a refund of withhold-
ing tax.  

The Fiscal Court of Cologne questions 
whether this refusal is in line with EU law 
and whether the interposition of the BV 
can be considered to be abusive.  

Furthermore, the strict substance require-
ments of the provision seem to be not in 
line with the Cadbury Schweppes case. Es-
pecially it is questionable whether the re-
quirement that both economic reasons for 
the interposition of BV (without taking 
into account reasons that lie within the 
group structure) and sufficient business 
operations need to be present is propor-
tionate. 

Lastly, the wording of Sec. 50d para. 3 ITA 
requires an assessment whether the 
worldwide income of the BV is “active” or 
“passive” which might be considered to be 
disproportionate.  

 

Takeaway 

If the CJEU confirms that Sec. 50d para. 3 
ITA is not in line with EU law, the German 
legislator needs to change various aspects 
of this provision. Until the final decision 
of the CJEU is handed down, taxpayers 
should consider to appeal based on the 
grounds of EU law if the Federal Central 
Tax Office refuses to grant and exemp-
tions or a refund for withholding taxes 
based on Sec. 50d para. 3 ITA. 
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