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On 17 May 2017, the CJEU decided that 
the liability of a French company for the 
3% contribution on dividends which are 
redistributed from its subsidiaries estab-
lished in another Member State of the EU 
is incompatible with the Parent-
Subsidiary Directive (“PSD”) as it creates 
double taxation of profits made within the 
EU as prohibited by the said directive 
(AFEP case, C-365/16).   

Background 

The 3% contribution on dividend distri-
butions (Article 235 ter ZCA of the French 
Tax Code) applies to dividend distribu-
tions and deemed dividend distributions 
according to French law made by compa-
nies subject to corporate income tax. 

Challenged as early as its first year of 
application, the 3% contribution has been 
the subject of numerous administrative, 
and judicial litigation procedures which 
culminated in a series of decisions of the 
French administrative Supreme Court 
issued on 27 June 2016 regarding its con-
stitutionality and, incidentally, its com-
patibility with the PSD. The French ad-
ministrative Supreme Court therefore 
referred a preliminary ruling to the CJEU 
about the compatibility of the 3% contri-
bution with Articles 4 (question 1) and 5 
(question 2) of the PSD 

The CJEU judgment 

As regards the answer to the first ques-
tion, Article 4 par. 1 of the PSD – which 
seeks to avoid double taxation of profits 
received by a parent company from its EU 
subsidiaries established in another Mem-
ber State of the EU - allows Member 
States to choose between a mechanism of 
exemption or taxation with a tax “offset-
ting mechanism”). Since France has elect-
ed for the first option, it shall refrain from 
taxing distributions falling within the 
scope of the PSD (apart from the possibil-
ity of reinstatement of a 5% flat-rate 
charge and expenses). 

The CJEU pointed out that the basis of 
the 3% contribution, consisting of divi-
dends distributed by companies subject to 
corporation tax in France, it may also 
include the profits received from subsidi-
aries established in other Member States. 

Therefore, the CJEU considers that 
France disregards Article 4 of the PSD in 
so far as the 3% contribution results in 
the taxation of the dividends at least for a 
second time.  

The CJEU dismisses the argument put 
forward by France that Article 4 par.1 (a) 
of the PSD is applicable only where a 
parent company receives profits distrib-
uted by its subsidiary. According to the 
CJEU, the latter interpretation does not 
follow either from the wording of that 
provision or the context or aims thereof. 

It dismisses the argument put forward by 
France that this provision is applicable 
only at the stage of the collection of prof-
its and not of redistribution, by a literal 
reading of the directive corroborated by a 
teleological interpretation.   

The CJEU did not rule on the second 
question concerning the characterization 
of the 3% contribution as a withholding 
tax which is prohibited by Article 5 of the 
PSD. It is, however, interesting to note 
that in its judgment on the Belgian fair-
ness tax (C-68/15), delivered on the same 
day, the CJEU refused to qualify the fair-
ness tax – which is similar to the French 
3% tax, as a withholding tax. Indeed, the 
liable person is the distributing company 
and not the shareholder.   

Takeaway 

This judgment of the CJEU is important 
in disputes relating to the 3% contribu-
tion but it is only one step. It can be ex-
pected that the litigation will continue on 
the ground of constitutional law. Indeed, 
at this stage, the CJEU’s decision prohib-
its the levying of the contribution on the 
redistribution of profits made by EU 
subsidiaries but does not prohibit the 
taxation of redistributions of profits by 
subsidiaries resident in France or in a 
third country to the EU.  

The issue of a potential discrimination 
(i.e. when a domestic situation or a situa-
tion involving a third country is treated 
less favorably than an EU situation), 
should therefore be at the heart of the 
debates before the administrative Su-
preme Court and probably before the 
Constitutional Council. 
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