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In a decision delivered today (joined 
cases C-20/15 P Autogrill v Commission, 
and C-21/15 P Banco Santander and 
Santusa v Commission) the Court of Jus-
tice of the European Union (CJEU) has 
set aside two judgments of the General 
Court of the European Union (GC) that 
had found the Spanish financial goodwill 
amortisation regime not to constitute 
State Aid and refers both cases back to 
the GC. 

Background 

In 2009, the European Commission 
(EC) found that the Spanish rules allow-
ing companies to amortise for tax pur-
poses the financial goodwill arising from 
acquisitions of non-Spanish EU share-
holdings were incompatible with the 
State aid rules (“the First Decision”).  

In a second decision dated January 2011, 
the EC concluded that the scheme was 
also incompatible as regards acquisi-
tions of non-EU shareholdings (“the 
Second Decision”). 

The EC ordered the recovery of the un-
lawful aid, but taking into account the 
existence of legitimate expectations, the 
recovery only affected aid granted in 
connection with acquisitions made post 
21 December 2007 (or even 21 May 
2011, in the case of certain non-EU ac-
quisitions). 

A number of taxpayers appealed against 
the First and Second Decisions to the GC 
which, in November 2014 annulled them 
both as, the GC found, the EC had failed 
to demonstrate that the Spanish meas-
ure at issue was selective. 

The EC appealed the cases with the 
CJEU which today stated that the GC 
erred in law in annulling the EC deci-
sions. 

Content of the Judgment 

In its judgments of November 2014, the 
GC had stated that the fact that a tax 
measure constitutes an exception from 
the reference framework was not suffi-
cient to consider that measure as selec-
tive, particularly when such measure 

was potentially accessible to all undertak-
ings. In order for a tax measure to consti-
tute aid –the GC had said– it was neces-
sary to identify a particular category of 
undertakings that benefitted from the tax 
measure and which could be differenti-
ated from the rest of undertakings based 
on their specific characteristics, some-
thing that the EC had failed to do. 

The CJEU however considers that it can-
not be deduced from existing EU case-
law that the selectivity analysis requires 
the identification of a particular category 
of undertakings that exclusively benefit 
from the tax regime at issue. The CJEU 
states that the relevant parameter in the 
selectivity analysis should be the deter-
mination of whether a given tax measure 
favours certain undertakings over other 
undertakings which are in a comparable 
factual and legal situation –having regard 
to the objective pursued by the general 
tax system concerned– provided that this 
difference in treatment results in dis-
crimination against the undertakings ex-
cluded from the application of the tax 
measure.   

The CJEU therefore concludes that the 
fact that the EC failed to identify a partic-
ular category of undertakings that bene-
fitted from the financial goodwill amorti-
sation was not an appropriate ground for 
annulment of the EC decisions, and that 
the GC should have instead examined 
whether the EC had effectively analysed 
and established that the measure at issue 
was discriminatory. 

Implications of the Judgment 

The CJEU has not given a final judgment 
in the cases which have now been sent 
back to the GC for a second hearing. 

In the meantime, the EC has welcomed 
today’s judgment and recalls that Spain is 
now obliged to recover the aid granted 
within the time limits stated in the Deci-
sions, and also the aid identified in the 
Third Decision, dealing with indirect 
shareholdings (see our previous 
Newsalert of 16 October 2014). Affected 
companies will therefore need to monitor 
developments closely over the coming 
months. 
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