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Introduction 

According to the double tax treaty between 
Austria and Germany (DTT-A/G), the 
Contracting States are obliged, at the re-
quest of the taxpayer, to submit the dis-
pute to the CJEU under the arbitration 
procedure pursuant to Article 273 TFEU, if 
the competent authorities do not reach 
agreement within 3 years in a mutual 
agreement procedure. 

Background and facts of the case 

Pursuant to Art. 11 par. 1 DTT-A/G, inter-
est payments may be taxed only by the 
state of residence of the beneficial owner 
of the interest payments. Under Art. 11 
par. 2 DTT-A/G income from rights or 
debt-claims with profit participation can 
also be taxed in the source state and the 
residence state is obliged to credit the tax 
levied in the source state.   

An Austrian bank acquired participation 
certificates from a German bank with the 
following conditions: 
 

 The certificates confer entitlement to an 
annual payment at a fixed percentage of 
their nominal value. 

 If the annual payment leads to an ac-
counting loss, its amount is reduced ac-
cordingly. 

 The certificates confer entitlement to 
payment of arrears over the course of 
subsequent years, provided that that ad-
justment does not give rise to an ac-
counting loss. 

 The payment of interest and the payment 
of arrears have priority over allocation to 
reserves and payments to guaran-
tors/shareholders. 

 The certificates confer no right to partic-
ipation in the proceeds from the winding 
up of the issuing company. 
 

The CJEU’s judgment (C‑648/15) 

Even though Art. 3 par. 2 DTT-A/G sets 
out a rule of interpretation according to 
which a term not defined by that treaty 
must be given the meaning it has under the 
tax law of the State applying it, the CJEU 
ruled on 12 September 2017 that the con-
cept of “debt-claims with participation in 
profits” must be interpreted according to 

the methods proper to international tax 
law. 

According to the CJEU, the ordinary 
meaning to be given to the term “partici-
pation in profits”, both everyday language 
and the most commonly accepted ac-
counting conventions refers to an ac-
ceptance which implies, in principle, the 
object of receiving a share in the positive 
income of the annual operations of an un-
dertaking. 

Furthermore, Art. 11 par. 2 DTT-A/G in-
cludes a list of three financial instruments 
intended to illustrate the meaning of the 
term. The common characteristics of 
these instruments is that their remunera-
tion is supposed to vary according to the 
annual profits of the issuer. 

The CJEU further stated that the criterion 
allowing for derogation from the agreed 
allocation powers of taxation in Art. 11 
par. 1 DTT-A/G must be given a strict in-
terpretation. 

In the present case, the certificates are re-
munerated annually on the basis of a fixed 
percentage of their nominal value. It is 
true that the remuneration of those certif-
icates is reduced or suspended when the 
financial year of the issuing company 
would end with a loss caused by that re-
muneration, with an adjustment being 
made subsequently in the course of the 
following beneficial years. Nevertheless, 
that particularity implies only that the an-
nual payment of interest is affected by the 
presence of sufficient net profit for that fi-
nancial year, and not that the certificates 
at issue confer entitlement, in addition to 
annual interest, to a share in those profits. 

Takeaway 

The concept of “debt-claims with partici-
pation in profits” referred to in Art. 11 par. 
2 DTT-A/G must be interpreted as exclud-
ing certificates such as those at issue in the 
present case. Austria thus has the exclu-
sive taxation right regarding to interest 
payments in connection with those certif-
icates. Of note is that the CJEU did not de-
cide on a refund of the German source tax-
ation but referred the case back to the 
competent authorities in Austria and Ger-
many to draw the proper inferences from 
the present judgment.  
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