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 EU Direct Tax Newsalert  
European Commission finds Poland’s retail 
tax in breach of EU State aid rules 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Introduction 

On 30 June 2017, the European Commis-
sion (EC) adopted a decision regarding the  
Polish legislation on retail sales tax (RST). 
In this decision, the EC concluded that the 
progressive tax rates based on turnover 
give companies with low turnover an ad-
vantage over their competitors, and that 
such advantage constitutes unlawful and 
incompatible State aid within the meaning 
of Article 107 (1) of the Treaty on the Func-
tioning of the European Union. 

Background 

On 6 July 2016, the Polish Parliament 
adopted the Act on retail sales tax (RST). 
Under the RST Act, all undertakings en-
gaged in the retail sale of all kinds of goods 
in Poland should be subject to RST with a 
progressive rate structure comprised of 
three different brackets and tax rates: 

o A 0% tax is levied on the part of the 
undertaking's monthly turnover from 
retail sales below PLN 17 million (ap-
proximately EUR 3,84 million); 

o A 0,8% tax is levied on the part of the 
undertaking's monthly turnover from 
retail sales between PLN 17 million 
and PLN 170 million; 

o A 1,4% tax is levied on the part of the 
undertaking's monthly turnover from 
retail sales above PLN 170 million. 

Undertakings are defined in the RST Act as 
"all undertakings - legal persons, natural 
persons, companies, etc. - which act as a 
retailer". 

The EC considered the measure to distort 
or threaten to distort competition and to 
have an effect on intra-Union trade. As a 
result, an in-depth investigation into this 
measure was opened. Poland was required 
to suspend the application of the progres-
sive rates. 

EC’s assessment 

The EC took the view that the RST confers 
an economic advantage to smaller under-
takings. The progressive tax rate structure 
differentiates between undertakings based 
on the size of their turnover and grants a 
selective advantage to smaller undertak-
ings. Undertakings with low turnover 

(smaller undertakings) are either not sub-
ject to the retail tax or subject to the tax at 
substantially lower average rates than un-
dertakings with high turnover (larger un-
dertakings).  

According to the EC, Poland has not 
demonstrated that the progressivity of the 
retail tax was justified by the objective of 
the retail tax which was to raise revenues. 
Poland also did not demonstrate that 
companies subject to the higher rates had 
a higher ability to pay. 

The progressive tax rate structure was 
considered to be designed to favour 
smaller undertakings over larger ones alt-
hough both are engaged in the same activ-
ity. In addition, it appeared that the big-
gest share of the tax would be paid for by 
foreign companies (given the significant 
presence of foreign companies in the 
Polish retail market) and that such contri-
bution would be out of proportion with 
their market share. This decision appears 
to be consistent with the EC’s decision re-
garding the Hungarian advertising tax 
which had a similar progressive nature.  

Next steps 

The EC’s decision requires Poland to re-
move the unjustified discrimination be-
tween companies covered by the retail tax 
and restore equal treatment in the market. 

As the EC requested a suspension injunc-
tion of the RST Act, no undertakings will 
have to pay back unlawful aid.  

The Ministry of Finance, in its comments, 
indicated the need for a deeper analysis of 
the decision and underlined that currently 
Poland reiterates its position which denies 
the selective character of the RST.  
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