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On 25 October 2016, the EFTA Surveillance 
Authority (ESA) adopted a reasoned opin-
ion (Decision No. 192/16/COL), following 
its letter of formal notice of 4 May 2016. Ac-
cording to the ESA, the Norwegian interest 
limitation rules are indirectly discrimina-
tory because – although they formally apply 
equally to domestic groups and cross-bor-
der groups – they are unlikely to be applied 
to loans within a Norwegian group in prac-
tice. Therefore, cross-border groups find 
themselves at a disadvantage. The ESA is of 
the view that this amounts to an infringe-
ment of the freedom of establishment pro-
tected by Article 31 of the EEA Agreement. 
 
Background 

Under the Norwegian tax law, interest ex-
penses are in general fully deductible from 
business income.  

The interest limitation rules amount to an 
exception to this general rule with regard to 
the right of interest deduction on certain 
debts. These rules provide that for interest 
exceeding 30% (under current rules, 25%) 
of the taxable income, after adding back net 
internal and external interest expenses and 
tax depreciations/amortizations, is not de-
ductible from taxable income to the extent 
that it is incurred in relation to a debt to a 
related party. The rules apply for interest 
expenses over 5 million NOK and do not 
provide for any “escape clause” mechanism, 
such as granting an opportunity to the tax-
payers performing cross-border activities 
to provide evidence that their activities in 
the other EEA State are genuine 

Under the Norwegian group relief scheme a 
company may make a “group contribution” 
to another company that is a member of the 
same group. This regime is generally avail-
able only to Norwegian companies. Compa-
nies of other EEA States may take part in 
the scheme, if they maintain a branch in 
Norway that is subject to tax there. 

 
ESA’s reasoned opinion  

The ESA maintains its position adopted in 
its letter of formal notice, according to 
which the Norwegian interest limitation 
rules fail to comply with the freedom of es-
tablishment and, as such, are incompatible 
with the EEA Agreement. 

According to the ESA, the interest deduction 
rules are in practice very unlikely to apply to 
Norwegian groups of companies. More spe-
cifically, the ESA claims that these rules will 
never apply to groups of companies that are 
entitled to grant each other group contribu-
tions, since, although they de jure treat 
cross-border and purely internal situations 
identically, they are de facto applied in a 
context in which group contribution rules 
allow only intragroup loans that take place 
completely in Norway to be exempted from 
the interest cap rules. The ESA found that 
this amounts to a restriction on the freedom 
of establishment.  

With respect to the justification of the re-
striction, the ESA considered that the inter-
est cap rules are appropriate to attain the 
prevention of tax evasion and abuse but they 
go beyond what is necessary in order to at-
tain that objective. More specifically, the 
ESA assessed the rules in light of the EU 
anti-abuse doctrine, citing the Thin Cap (C-
524/04) and Cadbury Schweppes (C-
196/04) cases and found that the lack of an 
escape clause entails that the rules do not 
meet the requirement of proportionality. 

In its response to the letter of formal notice, 
the Norwegian Government contended, 
first, that the interest limitation rules do not 
constitute a restriction on the freedom of es-
tablishment, and second, that, in any case, 
the restriction can be justified. In its rea-
soned opinion, the ESA dismissed these ar-
guments.   

 

Next steps 

The Norwegian Government has two 
months to take the necessary measures to 
comply with the reasoned opinion. Other-
wise, the ESA may refer the matter to the 
EFTA Court.  

 

PwC’s view 

We recommend that companies that have 
been denied interest deductions due to the 
application of the interest limitation rules in 
2014 and 2015 on loans from related compa-
nies should take the necessary steps to safe-
guard their rights in case the ESA decides to 
refer the matter to the EFTA Court or the 
Norwegian Government complies with the 
reasoned opinion.   
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