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  Polish administrative courts follow the CJEU in 
case C-190/12: Non-EU/EEA based investment 
funds to benefit from tax exemption  
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Several recent decisions of Polish 
administrative courts with regard to the 
availability of tax exemption on income 
derived by US based funds in Poland were 
published recently. The administrative court 
decisions address the following issues: (i) what 
are the criteria for benefiting from tax exempt 
status?; and (ii) are the exchange of 
information mechanisms in place sufficient for 
the tax authorities to verify documents 
provided by US tax payers for the purpose of 
refund proceedings?  
 
On 10 April 2014 the CJEU ruled in Case C-
190/12 on the applicability of the tax 
exemption available in Poland to investment 
funds from third countries. The CJEU decided 
that a non-EU third country based fund may 
not be denied beneficial tax treatment enjoyed 
by domestic funds if the following conditions 
are met:  
 
1. the fund proves it was comparable to 

Polish investment funds (i.e. meets the 
comparability check)   

2. a regulatory framework of mutual 
administrative assistance between Poland 
and the country of the fund’s seat is in 
place. 

 
However, the CJEU did not indicate what 
criteria should be examined in order to 
conduct the comparability check or which 
mechanism should be considered as sufficient, 
leaving those issues to be addressed by 
domestic courts. 
 
As regards the comparability check, the 
Administrative Court in Łódź ruled in its 
decision dated 4 June 2014 (case no. I SA/Łd 
533), that in order to determine whether a non 
EU/EEA based investment fund may be 
considered as acting within a regulatory 
framework equal to the one set by the UCITS 
Directive, the following needs to be verified: 
 
1. the investment policies of the fund 

(including the applicable restrictions); 
2. supervision of the fund’s activities; 
3. legal framework in which the fund 

operates (in particular rules covering the 
taxation of its income). 

Upon confirming that there are no significant 

differences between non-EU/EEA based funds 
and Polish funds, with regard to the above, 
following the principle of interpreting the 
Polish tax law in line with EU law, non-
EU/EEA based funds should be granted the 
same tax exempt status as domestic funds. 
This view was also supported by the Polish 
Supreme Administrative Court (case no. II 
FSK 1702/12 and II FSK 1284/12) which 
stressed that with regard to tax suffered prior 
to 1 January 2011, application of any other 
criteria to non EU/EEA based funds would 
constitute an unjustifiable breach of free 
movement of capital. 
 
The administrative courts have now confirmed 
that all information allowing for conducting of 
the comparability check can be obtained by the 
authorities directly from the particular fund 
claiming the refund of withholding tax 
suffered. However, should the authorities wish 
to verify them, the above indicated verdicts 
confirm, that in case of US based funds, a 
regulatory framework consisting of Article 23 
of the DTT and Article 4 of the OECD 
convention on mutual administrative 
assistance is sufficient. 
 
Practical implications 
The decisions are the first attempt at providing 
non-EU/EEA based funds with a road map of 
issues that need to be verified in order to 
reclaim withholding tax suffered in Poland. At 
the same time, the courts have confirmed that 
US based funds may not be denied the tax 
exempt status without considering their 
comparability to domestic funds as sufficient 
exchange of information mechanisms are in 
place. The court decisions were issued in cases 
where tax was suffered prior to the 
introduction of conditional exemption for 
EU/EEA based investment funds in January 
2011. For the time being it is still not 
determined, whether conditions applicable to 
EU/EEA based funds (e.g. excluding tax 
transparent entities form exempt status) could 
also be applied to non-EU/EEA based funds 
claiming refund of tax suffered since 2011, or 
whether, in view of the fact that the 
conditional exemption was strictly addressed 
to EU/EEA based funds, non-EU/EEA based 
funds should be covered by the general 
exemption available to Polish funds.  


