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On April 10th, 2014 The Court of Justice of the 
European Union issued its verdict in the case 
C-190/12. The case concerned the applicability 
of tax exemption available in Poland in 2005 
and 2006 to a US based investment fund.  

At that time, further to Polish CIT Law, the tax 
exemption of income derived from sources 
based in Poland was limited to Polish based 
investment vehicles fulfilling the requirements 
set forth by the Polish act on investment funds 
(currently conditional exemption for EU/EEA 
based funds is also available). 

The fund applied for a refund of tax suffered, 
claiming that withholding taxes on dividends 
it received was an infringement on the EU 
Treaty Law (in particular the free movement 
of capital principle). The case was brought 
before the Administrative Court, which asked 
the following preliminary questions:  

i. whether the free movement of capital is 
applicable to the case at hand and if so, 

ii. whether the discriminatory treatment of 
the fund was justified. 

Free movement of capital principle 

The Polish Government claimed that the 
provisions of the Polish CIT Law in question 
should not be assessed in the light of freedom 
to provide services or freedom of 
establishment. The Court did not share this 
view and ruled that portfolio investments 
(such as those conducted by the fund in 
Poland) fall within the scope of the free 
movement of capital principle. Consequently, 
the fact that dividends paid to a non-EU/EEA 
based funds are not exempt, while Polish 
funds benefited from such an exemption, 
should be considered as discriminatory. Thus 
the Court considered whether it is justifiable.   

Justifiable discrimination 

The Court argues, that the fact that non-
EU/EEA based investment funds are not part 
of the EU’s regulatory framework (i.e. Council 
Directive 85/611/EEC of 20 December 1985 as 
amended), cannot in itself constitute sufficient 

grounds for discrimination. The Court points out 
that the UCITS Directive provides for a 
framework allowing for the exchange of 
information between regulatory authorities 
within EU/EEA. It is not applicable to tax 
matters or third countries. Furthermore 
excluding non-resident funds from the 
exemption on the sole ground that they are 
established outside of EU/EEA, disallows them 
to prove whether they are subject to similar 
regulations (i.e. comparable). 

Conducting the comparability check 

The Court states that in this case a regulatory 
framework of mutual administrative assistance 
which permits the exchange of information 
required for conducting the comparability check 
is available. It is based in Article 23 of the double 
taxation convention between Poland and United 
States and Article 4 of the OECD convention on 
mutual administrative assistance in tax matters, 
dated 25 January 1988. Thus, US based 
investment funds should not be upfront denied 
the exemption from which Polish based 
investment funds benefit.  

However, the national court should examine 
whether this framework is sufficient (i.e. whether 
it allows the Polish authorities to verify 
information provided by the fund and to 
determine that it operates within a regulatory 
framework equivalent to UCITS directive. 

In view of the above, on condition that: 

i. an investment fund based in a non-EU/EEA 
country proves its comparability to Polish 
based investment funds in the claimed 
period and 

ii. a regulatory framework of mutual 
administrative assistance between Poland 
and the country of the said fund’s seat is in 
place, 

in our view, such fund should benefit from the 
CIT exemption and obtain WHT refund in 
Poland. As the statute of limitation in Poland is 
generally 5 years, currently non-EU/EEA based 
investment fund should be able to file refund 
claims covering tax suffered since 2009. 

 

 


